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There are two familiar behavioral assumptions used in the 
standard economic models that underlie antitrust analyses. 
First, standard economic models assume consumers make 
rational decisions that maximize their utility (or happiness). 
Second, standard economic models assume that firms make 
decisions regarding pricing and output that maximize their 
profits. Recently, these assumptions have come under fire.

In this article, I discuss some of the criticisms that have been 
made about the role of conventional economic models in 
antitrust analyses and discuss the extent to which a new 
economic paradigm may be needed.

Criticisms of the Role of Economics  
in Antitrust Analyses

The role of economics in antitrust analyses has come 
under fire. For example, Federal Trade Commission (FTC) 
Commissioner J. Thomas Rosch has expressed frequently 
his views about the shortcomings of modern economics.1 
Specifically, Commissioner Rosch has suggested that firms and 
individuals regularly engage in behavior that appears to be 
irrational. These comments echo the concerns raised by other 
critics of modern antitrust analysis.2

These concerns may have important implications for antitrust 
analysis. In the context of antitrust litigation for example, some 
judges have dismissed antitrust claims on the grounds that it 
would not have been profit maximizing for the defendant(s) 
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different varieties of Honda Civics, how do consumers choose 
between the DX model, the LX model, or the EX model? The 
answers to these questions are fundamental elements of an 
antitrust analysis because insight into how consumers make 
choices provides information about the demand curve for each 
of these types of automobiles and the ability and willingness 
of consumers to switch from one product to another in 
response to changes in relative prices. 
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Whether consumers and firms 
make decisions in a rational 
manner is a fundamental issue in 
economics. A primary objective of 
research in the field of behavioral 
economics is to understand how 
to modify unrealistic assumptions 
about individual and firm decision-
making behaviors in order to make 
economic models more realistic.   

to engage in the alleged misconduct.3 Critics argue, however, 
that firms may not always act to maximize profits and that 
firms may deliberately choose to engage in anticompetitive 
strategies that appear to be irrational.4 In the context of 
merger analysis, the presumption is that firms set their prices 
to maximize profits. A number of models of competition  
that are used to predict post-merger price effects rely on  
this assumption, yet if the underlying assumption is wrong, 
then it may be appropriate to question the usefulness of  
these models as a way to assess the competitive impact  
of proposed mergers.

Key Assumptions in Modern Economic Models

Economic models used in antitrust analyses rely on many 
assumptions. For example, the standard economic model of 
consumer decision-making behavior assumes that consumers 
make choices to maximize their utility (a measure of happiness 
or satisfaction) using all of the information available to them, 
and that they rationally process that information. In this 
framework, a consumer cares only about his/her own level of 
payoffs, is agnostic about how the decision is framed, and has 
preferences that are consistent across time.

Similarly, the standard economic model of firm decision-
making behavior assumes that a firm makes choices about 
price, quality, innovation, and output that maximize its profits. 

Whether consumers and firms make decisions in a rational 
manner is a fundamental issue in economics. Indeed, 
understanding how consumers, and to a much lesser degree 
firms, depart from the standard assumptions underlying these 
economic models is the focus of a field of economics research 
called “behavioral economics.” A primary objective of research 
in the field of behavioral economics is to understand how 
to modify unrealistic assumptions about individual and firm 
decision-making behaviors in order to make economic models 
more realistic. 

Behavioral economics also has significant practical policy 
implications, particularly in the area of antitrust. For example, 
how do consumers choose between purchasing a Honda 
Civic, a Toyota Camry, or neither of the two? And among the 

In the context of merger analysis, understanding how 
firms make decisions is fundamental because it is central 
to predicting post-merger price changes. How close the 
assumptions made in economic models come to  
approximating actual behavior determines, in part, how  
useful these models will be in predicting the potential 
anticompetitive effects of a proposed transaction.

Assessing the Assumption of Rational  
Decision-making

One of the key assumptions in conventional economic models 
is that consumers and firms act rationally. For an individual 
consumer, this would mean acting in a manner that maximizes 
his/her expected utility. For a firm, the assumption of 
rationality usually goes hand in hand with the assumption that 
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the firm is making decisions with the objective of maximizing 
profits. Rational behavior is often interpreted as being 
calculating and consistent. But what is the evidence? Do firms 
and individual consumers act rationally or don’t they?

For those challenging the assumption of rationality, there 
appear to be many real-world counterexamples to consumers 
and firms behaving in a rational fashion. For example, with 
respect to consumers, most people can think of a time in 
which they did not make the choice that gave them the 
highest pay-off, opting instead for the choice that required 
the least amount of effort or the least amount of hassle (e.g., 
choosing the default 401(k) plan or sticking with the same 
health insurance plan as last year even though there may be 
new choices that would yield a higher level of utility).5

Similarly, not all firms may act rationally. There are many 
examples of firms that explicitly say they have goals 
that combine profit maximization with corporate social 
responsibility, which may be at odds with the notion of strict 
profit maximization.6

In addition to the observations above, there is experimental 
evidence as well as statistical evidence from real-world settings 
which suggest that, at least to some extent, some consumers 
and firms depart from the assumption of rationality.

Are Consumers Rational?
Carefully designed laboratory-style experiments suggest 
that consumers can deviate from the standard model of 
individual decision-making. There is also a growing body of 
non-experimental empirical research that attempts to tease 
out the ways in which consumers deviate from the standard 
model of individual decision-making in real-world settings, 
outside the carefully designed laboratory setting. 

Non-laboratory style evidence is particularly important because 
antitrust analyses typically rely on real-world evidence that 
is fact-specific to the product, market, and conduct at issue. 
For example, one finding from the experimental research is 
that some individuals take steps to avoid a loss rather than 
steps that would lead to a gain. This phenomenon is called 
loss aversion. Prospect theory, which was developed by Daniel 
Kahneman7 and Amos Tversky, is an alternative framework for 

modeling individual decision-making behavior when individuals 
exhibit loss aversion.8 Although researchers have been able to 
document loss aversion in experimental settings, only recently 
has research provided evidence of some individuals exhibiting 
loss aversion in certain real-world settings, including the 
housing market, the stock market, bike messenger services, 
and the New Jersey police in contract negotiations.9

For those challenging the assumption 
of rationality, there appear to be 
many real-world counterexamples 
to consumers and firms behaving in 
a rational fashion. In addition there 
is experimental evidence as well as 
statistical evidence from real-world 
settings which suggest that, at least 
to some extent, some consumers and 
firms depart from the assumption  
of rationality.

Another finding from the experimental research—and 
one that is often observed, at least anecdotally, in the real 
world—is that individuals often act in ways that incorporate 
the notion of fairness. For example, an employer may treat a 
loyal employee well, even though it is not in the employer’s 
self-interest to do so. Relatedly, individuals may respond 
differently to an event depending on the reasons why that 
event occurred. One economist who has studied this, Matthew 
Rabin, has developed an alternative framework for modeling 
individual decision-making behavior when individuals care 
about fairness.10 While fairness has been documented in 
experimental settings, only recently has fairness been observed 
in real world data. For example, one empirical study found 
that unionized tire manufacturer workers retaliated in response 
to perceived unfair behavior by management when it was not 
necessarily utility maximizing to do so.11
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Do Firms Maximize Profits?
There is less empirical evidence that firms systematically 
deviate from profit-maximizing behavior. Two arguments 
are usually raised for treating a firm as a rational, profit-
maximizing entity.12 First, firms may have access to a wide 
array of consultants and advisors who can help firms process 
information and make optimal pricing decisions. Second, firms 
which stray from profit maximization are unlikely to survive in 
the long run due to competition. 

It certainly makes sense that, at any point in time, a firm may 
make a mistake, thereby deviating from profit-maximizing 
behavior, or that a firm may embrace short-run objectives 
and maximize revenue or market share rather than profits. 
However, the continued reliance by economists on the 
assumption that firms behave as if they maximize profits is 
consistent with the empirical evidence. There is little research 
that provides evidence suggesting that firms deviate from 
profit-maximizing behavior in a systematic or persistent way. 
Rather, anecdotal evidence on such deviations suggests that 
they are non-systematic mistakes or actions by a firm that is 
attempting to reach an interim goal related to revenues or 
market share, an objective that would evolve over time to 
profit maximization.

Implications for Merger Analysis

If the models that are used to evaluate the competitive impact 
of a proposed merger rest on assumptions that are, in fact, 
flawed, then merger analyses based on those models may 
not provide sensible predictions. For example, conventional 
economic models of firm pricing often yield a relationship 
between a firm’s percentage mark-up of price over incremental 
cost (often called the Lerner Index or gross profit margin) 
and the own-price elasticity of demand faced by the firm. 
Based on this model, if an acquisition eliminates a competitor 
that would lower the acquiring firm’s own-price elasticity 
of demand, then the transaction could well lead to higher 
prices. Why? Because a reduction in the own-price elasticity 
of demand implies that the firm will be able to increase its 
gross profit margin. However, the underlying assumption is 
that the firm is maximizing profits. If the acquiring firm is not 
attempting to maximize profits, then analyses based on the 
relationship between the firm’s gross profit margin and its 

own-price elasticity of demand are unlikely to be useful for 
the purpose of making predictions about post-merger market 
power and post-merger pricing. 

While there is a lack of empirical evidence to suggest that 
firms depart in a systematic way from profit maximization, 
certain types of firms and industries may be more likely to 
engage in non-profit-maximizing behavior. For example,  
it seems sensible to question whether a not-for-profit firm, 
such as a not-for-profit educational institute or a not-for-profit 
hospital, should be modeled as a firm with a profit-maximizing 
objective. If the merging parties are indeed pursuing an 
objective other than profit maximization, it makes sense  
to consider whether it is appropriate to apply an economic 
model that accounts for the non-profit-maximizing objective  
of the firm.13

If the models that are used to 
evaluate the competitive impact 
of a proposed merger rest on 
assumptions that are, in fact, 
flawed, then merger analyses 
based on those models may not 
provide sensible predictions.   

One example of the importance of considering objectives 
other than profit maximization can be found in the FTC’s 
decision to close its investigation of Genzyme Corporation’s 
acquisition of Novazyme Pharmaceutical in 2001, as articulated 
by then-FTC Chairman Muris in his closing statement.14 
Genzyme and Novazyme were two firms that conducted 
early studies into a treatment for Pompe disease, a rare and 
usually fatal genetic disorder that affects infants and children. 
Given that both firms had treatments in the pipeline, the FTC’s 
investigation focused on the likelihood that the transaction 
would lessen the pace of innovation and R&D into the 
development of a treatment for Pompe disease or otherwise 
dampen the firms’ incentive to be the first firm to market a 
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treatment for Pompe disease. The FTC’s closing statement 
suggests that a manager’s personal interests may deter a firm 
from otherwise engaging in a profit-maximizing strategy. In 
particular, then-FTC Chairman Muris noted that the structure 
of the Genzyme/Novazyme transaction “strongly suggest[ed]” 
that the transaction would not dampen incentives to develop 
a treatment because the manager placed in charge of the 
Pompe disease research program post-transaction had two 
children afflicted with Pompe disease.15

Conclusions

It is important that the assumptions underlying the economic 
models used in merger analysis are realistic. To date, in 
real-world settings, there is no evidence of consistent and 
persistent deviations from rational decision-making and  
other standard assumptions that appear in conventional 
economic models. Absent fact-specific evidence of systematic 
and persistent deviations, it makes sense to rely on the 
standard framework that economists have developed to 
analyze consumer and firm decision-making behaviors. 
In general, absent evidence to the contrary, conventional 
economic models appear to describe consumer and firm 
behavior well. For this reason, there does not appear to be 
a basis for throwing out the standard paradigm for how 
consumers and firms make decisions and replacing it with  
a different paradigm. 

However, antitrust analyses are based on market- and 
transaction-specific facts. These facts must accord with the 
assumptions about how individuals make decisions in that 
industry and how firms make decisions in that industry.  
If it can be shown using the relevant facts and data for the 
specific product or service at issue that the firm (or firms) at 
issue deviates from standard profit-maximizing behavior in  
a systematic and persistent way, then it makes sense to 
consider an appropriate alternate framework of firm decision-
making for the purpose of evaluating the competitive concern 
at hand. As a result, to the extent that it can be documented 
that consumers or firms exhibit non-standard decision-
making in particular industries using relevant facts and data, 
there should be a willingness on the part of private parties, 
government agencies, and the courts to consider alternative 
economic models.

Absent fact-specific evidence of 
systematic and persistent deviations, 
it makes sense to rely on the standard 
framework that economists have 
developed to analyze consumer and 
firm decision-making behaviors. 
However, antitrust analyses are based 
on market- and transaction-specific 
facts. If it can be shown using the 
relevant facts and data for the specific 
product or service at issue that the 
firm (or firms) at issue deviates from 
standard profit-maximizing behavior 
in a systematic and persistent way, 
then it makes sense to consider an 
appropriate alternate framework of 
firm decision-making for the purpose 
of evaluating the competitive concern 
at hand.
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