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NERA has developed a proprietary database of fines and other enforcement activity by the Financial 

Services Authority (FSA), covering the period from 1 April 2002 to 31 March 2012 (fiscal years 2002/03 

to 2011/12). We use these data to analyse in depth the FSA’s recent enforcement activities and how 

they compare with its stated priorities. We have classified fines by the type of underlying alleged 

misconduct, the type of firm, and the influence level of the individuals fined.2 Our analysis reveals 

underlying trends not necessarily visible from review of individual cases.

Last year, the FSA made headlines with several record-breaking fines against firms; in the most 

recent financial year, it imposed fines of unprecedented size on individuals: the £19.8 million 

in financial penalties assessed in 2011/12 is more than twice the 2010/11 level and exceeds the 

combined amount levied on individuals in all prior years since 2002/03, the first year for which 

data are available (see Figure 1). 

Figure 1. FSA Fines in 2010/11 and 2011/12  

 Number of Fines Aggregate Fines
    

   Multiple of   Multiple of  

 2010/11 2011/12 Prior Year 2010/11 2011/12 Prior Year

 (1) (2) (3) (4) (5) (6)

   =(2)/(1) (£ millions)  =(5)/(4)

Individuals 50 39 0.8 £8.6 £19.8 2.3

Firms 35 20 0.6 £90.0 £58.7 0.7

Total 85 59 0.7 £98.6 £78.5 0.8

Notes and Sources: 

The annual number and aggregate amount of fines shown in this figure differ from statistics reported by the FSA (for example, 
the FSA’s 2010/11 totals were 83 and £98.5 million, respectively) because, beginning with its 2009/10 Annual Report, the FSA 
assigns each fine to a fiscal year based on the publication date of the press release announcing the fine, whereas NERA uses the 
date of the Final Notice. The FSA fines table under-reports the October 2011 fine against Rameshkumar Goenka by £2 million. 
The FSA Enforcement Annual Performance Account for 2011/12 also under-reports aggregate fines by this amount.

Overall, the FSA imposed £10 million less in fines in 2011/12 compared with the prior year, but 

this difference is less than the single largest record-breaking fine in 2010/11 against JP Morgan. 

Excluding the very largest fines (those in the all-time top 10 for firms or the all-time top 10 for 

individuals) the aggregate of fines for firms and individuals rose nearly 20 per cent in 2011/12 

(see Figure 2). 
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Our other key findings include:

• Consistent with the FSA’s declared intention of concentrating its enforcement activities on 

high-profile individuals, the fines imposed on the directors and executives of large companies 

have increased in both number and magnitude over the past two years. 

• Recent increases in penalties have occurred in advance of the widespread official 

implementation of the FSA’s revised penalty framework. The increasing focus on high-profile 

individuals and the effect of the revised framework may further increase fine amounts. 

• The number of fines imposed on individuals in 2011/12 approached the record level for 

2010/11 after accounting for the eight cases that were referred to the Upper Tribunal. The 

number of fines imposed on firms reverted to a level close to the average observed during the 

“light-touch” era of 2002/03 to 2007/08. 

• The mix of fines against individuals shifted in 2011/12 as compared to the prior three years, 

with fewer fines for Insider Dealing, but more fines for Market Manipulation and Failure to 

Prevent Misconduct. The most noteworthy shift in the mix of fines against firms was the near-

absence of fines for Compliance Failures: there was only one such fine in 2011/12, as compared 

to 13 over the prior two years. 

• The amount of top 10 fines levied against individuals in 2011/12 was more than four times 

higher than in the prior year (see Figure 3). In contrast, the amount of top 10 fines against firms 

declined in 2011/12 (see Figure 4). However, the median fine against individuals and firms both 

rose to record levels.

Figure 2. Aggregate Amount of FSA Fines Against Firms and Individuals Combined
 2002/03 – 2011/12
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• The number of individuals criminally indicted by the FSA fell in 2011/12 as compared to the 

prior two years. These criminal sanctions have primarily been for Insider Dealing cases and the 

number of civil fines for Insider Dealing also fell in the past year.

• Increasingly, enforcement actions are being contested in the Upper Tribunal. The Tribunal held 

five hearings in cases involving contested fines in 2011/12. Eight additional Decision Notices 

were published for which Tribunal decisions have not yet been rendered. 

• Not withstanding being overturned in the Pottage case, the FSA has been quietly successful in 

other similar cases over the last three years, fining individuals in compliance and supervisory 

roles for failing to prevent misconduct committed by others. 

• The transfer of enforcement responsibility to the Financial Conduct Authority (FCA) is likely 

to reinforce certain trends already underway, such as a more proactive approach to retail 

financial products enforcement and public disclosure of enforcement actions before the 

publication of a Final Notice.  

Figure 3. Aggregate Amount of FSA Fines and Median Fines Against Individuals
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Background: The Role of Financial Penalties in Enforcement

According to the FSA’s Decision Procedure and Penalties Manual (DEPP), the principal purpose  

of imposing a financial penalty is: 

“to promote high standards of regulatory and/or market conduct by deterring 

persons who have committed breaches from committing further breaches, 

helping to deter other persons from committing similar breaches, and demon-

strating generally the benefits of compliant behaviour” (DEPP 6.1.2G). 

This paper focuses primarily on FSA fines, which comprise any amount ordered to be disgorged, 

and any additional penalty. We also examine trends in Upper Tribunal appeals and criminal 

prosecutions. Our analysis is based primarily on the information contained in the Final Notices 

published by the FSA upon resolution of civil enforcement actions.3

A description of the range of disciplinary, criminal, and civil powers to sanction firms and 

individuals whose conduct fails to meet required standards or violates the law is provided in our 

prior paper.4 That paper also includes a flowchart depicting the criminal, civil, and regulatory 

enforcement options available to the FSA and the alternative steps the parties may choose to take 

in resolving each type of action.

Figure 4. Aggregate Amount of FSA Fines and Median Fines Against Firms
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Background: Recent Developments in Enforcement Policy

Our analysis of FSA fines provides a basis to assess how enforcement outcomes measure up to 

stated objectives and policy. To provide context for this assessment we begin by reviewing recent 

developments in FSA enforcement policy.

Since 2008/09, the FSA has pursued a stated objective of using fines, prohibition, and criminal 

prosecution to achieve “credible deterrence.” In 2010, the FSA revised its DEPP governing the 

determination of penalties (“revised penalty framework”). The FSA described the reasons for 

the revision in its 2009 consultation paper: to be more transparent; to aid consistency; and to 

increase the level of penalties. According to Margaret Cole, former director of enforcement at 

the FSA, credible deterrence means “making people realise that they can suffer meaningful 

consequences if they break the law and if they don’t improve their standards of behaviour.”5 This 

change in policy shifted the focus of enforcement onto individuals,6 and the volume of cases 

against individuals rose accordingly. In this context, priorities recently highlighted by the FSA 

have included protecting retail investors, holding high-level managers and directors accountable 

for misconduct within firms, combating bribery and corruption, and targeting market abuse. 

Protection of retail investors: The FSA has recently established a practice of publishing an 

annual Retail Conduct Risk Outlook (RCRO) outlining risks to consumers in the financial services 

sector. In the most recent RCRO, published in March 2012, the FSA highlighted the risk that 

consumers are being sold unsuitable financial products.7 The FSA’s initiatives to protect retail 

investors include the Retail Distribution Review (RDR), a comprehensive reform designed to 

encourage transparency in the fees charged for investment advice and to set higher standards 

for investment advisors’ qualifications. The RDR is set to be adopted in January 2013.8 In addition, 

an expansion of enforcement powers to intervene in the development and marketing of financial 

products to retail investors, including the power to approve and pre-emptively ban or restrict 

the sale of certain products, is planned.9 These expansive powers of product intervention are 

expected to be given to the FCA when it inherits the FSA’s enforcement responsibilities next year. 

In April, the FSA proposed an industry-wide consumer redress scheme for the first time, 

exercising powers updated in 2010 under the Financial Services and Markets Act (Section 404).10 

The completion of the consultation process and a final decision on any disciplinary action may 

establish important precedents for future enforcement action in cases of mis-selling. The scheme 

proposed by the FSA would provide compensation to investors who were mis-sold CF Arch Cru 

investment funds, requiring the almost 800 firms that sold the funds to review their past business 

and pay redress as appropriate.11 This scheme would be in addition to the voluntary scheme 

agreed to by the authorised corporate director of the funds and its depository institutions. 

However, in this case no penalty was imposed. 

Under the FSA’s revised penalty regime, penalties in such cases are determined as a percentage 

of relevant revenue. We discuss below the potential for the revised penalty regime to increase the 

level of fines in cases involving unsuitable investment advice or mis-selling. 

Focus on High-Profile individuals: Recently, the FSA has focussed particular attention 

on enforcement actions alleging market abuse by prominent individuals. For example, as we 

reported in our previous paper, Tracey McDermott, the acting FSA head of enforcement, stated, 

“We recognise the need to go after bigger fry, not because they’re wealthy or high profile—we 

want to go after the people we actually think are causing the most damage to the market.”12
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The FSA has also stressed holding key individuals responsible for failures in the oversight or 

management of large financial institutions. For example, this issue was highlighted in the 

December 2011 report on the FSA’s investigation into the failure of the Royal Bank of Scotland 

(RBS). The Chairman of the FSA, Adair Turner, opined that “errors of judgement and execution 

made by RBS executive management” led to RBS’s demise, but noted that, under existing rules, 

no individual was found legally responsible.13 To address this, Turner suggested two policy 

changes: introducing “strict liability” for banks’ management, senior executives, and boards 

in the event of failure, and adopting an “incentives-based approach” that could entail banning 

officers and directors from future positions of responsibility, or ensuring that a significant 

proportion of their pay would be forfeited should a bank fail.14 While it remains to be seen 

whether major policy changes will be implemented, the FSA has announced record fines against 

individuals and has imposed an increasing number of fines against senior management for failure 

to prevent misconduct, as we report below.

Combating bribery and corruption: While the FSA does not enforce the Bribery Act 2010, 

it has prioritised supervision and enforcement in relation to firms’ anti-bribery and corruption 

(ABC) systems and controls.15 The FSA has recently undertaken a thematic review into ABC 

systems and controls in investment banks.

Targeting market abuse: The FSA continues to focus on insider dealing and market 

manipulation, including spot checks by its Transaction Monitoring Unit with a greater emphasis 

on systems and controls.16 The FSA continues to bring criminal charges in its strongest and most 

serious insider dealing cases.

NERA’s Fines Database and Classification Scheme

NERA has compiled a database of FSA enforcement actions involving fines, with which to track 

and analyse trends in enforcement activity. The database contains all enforcement actions that 

have resulted in fines announced since 1 April 2002.17

We have classified each fine according to the principal type of underlying misconduct alleged.18 

This classification departs in certain respects from the presentation of enforcement activity by 

the FSA in its annual reports, which is organised largely in terms of regulatory objectives and 

principles such as systems and controls, treating customers fairly, unauthorised activities, and 

market protection, etc.19 Our conduct-based classification system reveals the types of activity 

sanctioned most frequently and fined most heavily, no matter under which principle or rule 

sanctions were imposed. This provides an objective and empirical view of the types of conduct 

subject to FSA enforcement. The number of fines in each of our 13 conduct-based categories is 

depicted in Figure 5.

Our classification scheme first makes a distinction between cases alleging violations of market 

integrity—i.e., behaviour that distorts or otherwise negatively affects financial markets—and 

other types of cases. Our Market Integrity violation category is slightly more expansive than the 

concept of “market abuse” specifically authorised under the Financial Services and Markets Act 

in that it includes cases alleging the failure of firms or individuals to disclose information they 

were obligated to disclose in accordance with the Listing Rules.20
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Alleged misconduct that does not directly affect securities markets is included in one of three 

categories: Customer Protection Failures, Compliance Failures, or Other Fraud or Misconduct. 

Customer Protection Failures consist of: Mishandling Client Assets; Unsuitable Investments  

& Mis-selling; Mistreatment of Customers; and Inadequate Security & Safeguards. Compliance 

Failures consist of: Transaction Reporting, Record-Keeping & Pricing Failures; Approved Person 

Regulation Failures; Failure to Prevent Misconduct; and Miscellaneous Regulatory Failures,  

such as failure to comply with FSA rules and requests. The Other Fraud or Misconduct category 

encompasses deliberate deceptive conduct not classified elsewhere, such as falsifying  

mortgage applications. These categories of fines are defined in detail in the Appendix. 

The relative frequencies of fines over the past three fiscal years in each of our categories of 

alleged misconduct are depicted side-by-side for firms and individuals in Figure 5. Criminal 

indictments are also reported in the relevant categories.21 
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Figure 5. FSA Fines and Criminal Indictments by Category of Alleged Misconduct
 2009/10 - 2011/12
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Classifying High-Profile Individuals
We define “High-Profile” individuals as directors and executives of major institutions, including 

Significant Influence Function Holders of regulated financial institutions22 as well as managers 

of non-financial firms. Major institutions are defined as banks (based on the FSA’s definition), 23 

hedge funds (if referred to as such by the FSA), major private equity firms,24 and other firms with 

at least £50 million in annual revenue.25 Individuals not employed by a firm or whose alleged 

misconduct was unrelated to their employment are listed separately (to date, these are all private 

individual investors). 

Characteristics of Recent Enforcement Actions Involving Fines

The mix of cases against individuals and firms differs, with relatively more fines against 

individuals in Market Integrity cases, and fines against firms focused on Customer Protection and 

Compliance Failures, especially by banks. Some categories account for many fines, but a small 

fraction of the aggregate value of fines. Conversely, other categories account for relatively few 

fines but a larger fraction of the aggregate value. In some cases, the greater than pro rata share of 

aggregate value is due to a few very large fines.

Fines Against Individuals
Recent fines against individuals have related to a range of alleged misconduct with no single 

dominant category. The two categories with the largest number of fines from 2009/10 to 2011/12 

were Mortgage Fraud and Unsuitable Investments & Mis-selling, with 19 fines each (see Figure 

6). However, these cases account for less than 10 per cent of the aggregate amount of fines. 

Market Integrity fines together represent about two-thirds of aggregate fine amounts. The two 

largest categories in terms of fine value were Insider Dealing and Market Manipulation. This 

reflects the fact that Market Integrity-related fines are larger, on average, than other types of 

fines against individuals. 

Figure 6. FSA Fines Against Individuals
  2008/09 – 2011/12
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One factor contributing to higher fines against individuals in Market Integrity cases is the FSA’s 

practice of basing penalty amounts for market abuse on the benefit enjoyed by the individual 

as a result of the misconduct, i.e., the illicit profit gained or the loss avoided.26 By contrast, 

non-market abuse fines to date appear to have been largely based on subjective assessments 

and recent precedent. In the absence of an empirical basis for the level of fines for Customer 

Protection and Compliance Failures, the FSA has often imposed somewhat arbitrary punitive 

amounts of £20,000 or £25,000 (before discounts for cooperation) in smaller cases.27 The illicit 

profits and avoided losses that provide the basis for penalties in Market Integrity cases usually 

exceed this level, resulting in higher penalties. Moreover, the revised penalty framework sets 

a minimum penalty in serious cases of market abuse of £100,000, about four times the typical 

penalty for Customer Protection and Compliance Failures. 

Going forward, under the revised penalty regime, penalties for non-market abuse violations by 

individuals will be based on the value of individuals’ benefits from employment, with penalties 

up to 40 per cent of these amounts. Assuming hypothetical annual compensation of £400,000, 

a level 3 violation (with level 5 being most serious and level 1 least serious) would correspond to 

a penalty of £80,000 (20 per cent of compensation). For executives with higher compensation 

and in cases involving more serious violations, penalties would be even higher. The median 

fine against executives and directors over the last few years for Customer Protection and 

Compliance Failures was £17,500. In future, then, penalties in non-market abuse cases could 

rise substantially as compared to recent levels in comparable cases.

Fines against individuals include very few against employees of banks (see Figure 7). The most 

common targets of fines against individuals are employees working outside the banking sector 

at small firms. But in terms of the aggregate value of fines, employees of investment funds and 

private investors are more heavily penalised than individuals in any other category.

Figure 7. Mix of FSA Fines Against Individuals by Type of Employer
 2009/10 – 2011/12
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revenue for the most recent year with available data based on data from Factiva, Companies House, and Hoover's.



10   www.EnforcementTrends.com

Fines Against Firms
In contrast to its enforcement activities against individuals, the FSA rarely fines firms for Market 

Integrity violations (see Figure 8). However, Customer Protection Failures represent close to 

two-thirds of both the number and aggregate value of fines.28 The categories of misconduct 

with the largest number of fines against firms were Unsuitable Investments & Mis-selling cases, 

of which there were 25 fines over the past three financial years, and Mistreatment of Customers 

& Mishandling of Complaints, with 11 fines. In dramatic contrast to the mix of fines against 

individuals, fines for Market Integrity violations represent a tiny fraction of enforcement activity 

against firms. The category with the largest aggregate fine amount was Mishandling Client 

Assets (£47.2 million); however, this is largely explained by a single £33.3 million fine against JP 

Morgan in 2010/11, the largest imposed by the FSA to date. 
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Figure 8. FSA Fines Against Firms
 2008/09 – 2011/12
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Top 10 FSA Fines to Date against Individuals and Firms

Several fines against individuals announced since the beginning of fiscal year 2011/12 were larger 

than any previously imposed by the FSA. Six of the top 10 penalties to date against individuals 

were assessed since the beginning of fiscal year 2011/12, as compared with two during the prior 

12 months. These include four of the top five fines to date, the largest of which was for more than 

£6 million. One of the top 10 fines against individuals has already been announced since the end 

of the 2011/12 fiscal year (see Figure 9).

Of the recent top 10 fines against individuals, three were brought against High-Profile 

individuals at major hedge funds or private equity firms. Only one was imposed on an 

employee of a bank. All but three of the top 10 fines against individuals were for market abuse: 

either Market Manipulation or Insider Dealing (see Figure 9). Had Alberto Micalizzi, CEO and a 

director of Dynamic Decisions Capital Management Ltd, not contested a £3 million penalty for 

misrepresenting the value of assets held by a fund managed by the company, the top 10 fines 

against individuals would include another recent fine. If the FSA prevails, the fine will be the 

third highest assessed against an individual and the largest ever in a non-market abuse case. 

Figure 9. Top 10 FSA Fines Against Individuals (Amounts are in £ thousands)

 2002/03 – 31 May 2012

 Fine   High-Profile Fiscal   Total Category of
Rank Individual Employer Individual Year Penalty Disgorgement Fine Misconduct

 (1) (2) (3) (4) (5) (6) (7) (8) (9) 

       =(6) + (7)

1 Rameshkumar Goenka Private Investor - 2011/12 £4,138 £1,971 £6,109 Market Manipulation

2 David Einhorn Greenlight Capital Inc Yes 2011/12 £3,000 £638 £3,638 Insider Dealing

3 Ravi Sinha JC Flowers & Co Yes 2011/12 £1,500 £1,367 £2,867 Other1 
  UK Limited

4 Simon Eagle SP Bell Limited - 2010/11 £1,500 £1,300 £2,800 Market Manipulation

5 Michiel Wieger Visser Mercurius Capital Yes 2011/12 £2,000 - £2,000 Market Manipulation 
  Management Limited

6 Sachin Karpe UBS AG - 2012/13 £1,250 - £1,250 Mishandling Client Assets2

7 Samuel Kahn Private Investor - 2011/12 £884 £211 £1,095 Market Manipulation

8 Mehmet Sepil Genel Enerji A.S. - 2009/10 £700 £267 £967 Insider Dealing

9 Philippe Jabre  GLG Partners LP Yes 2006/07 £750 - £750 Insider Dealing

9 Nabeel Naqui  Toronto Dominion Bank - 2010/11 £750 - £750 Transaction Reporting,   
        Record-Keeping &   
        Pricing Failures

Median Fine against Individuals 2009/10 - 2011/12   £53 - £72
Median Fine against Individuals 2011/12   £100 - £100

Notes and Sources: 

1 Ravi Sinha was the CEO of JC Flowers & Co UK Limited. He was fined for dishonestly obtaining funds through self-dealing by issuing false invoices to companies in  
which JC Flowers was invested, abusing his position of trust.         

2 Sachin Karpe was a Desk Head at UBS’s international wealth management business. He was fined for thousands of unauthorised foreign exchange transactions  
using UBS client funds and for establishing an investment structure that enabled a client to circumvent Indian law. 
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By contrast, the frequency of very large fines against firms has been more consistent in recent 

years. The FSA imposed penalties large enough to be included in the top 10 fines against firms 

twice in the most recent year, the same frequency as in 2009/10 but once less than in 2010/11.  

It has become routine to see fines against major financial institutions in the £2 million to £7 

million range each year.29

The two top 10 fines against firms added in 2011/12 rank fifth and sixth on the list, leaving last 

year’s two record fines against JP Morgan and Goldman at the top (see Figure 10). Only two top 

10 fines against firms have been for Market Integrity violations. However, had Swift Trade not 

contested a Decision Notice, 2011/12 would also have included a fine for Market Manipulation 

in excess of £6 million.30 This case is still pending before the Upper Tribunal. Top 10 fines in 

non-Market Integrity cases were mainly imposed on banks for a variety of misconduct falling into 

our Customer Protection Failure and Compliance Failure categories. 

Figure 10. Top 10 FSA Fines Against Firms (Amounts are in £ thousands)

 2002/03 – 31 May 2012

Fine     Total  Redress/
Rank Firm Fiscal Year Penalty Disgorgement Fine Category of Misconduct Compensation

 (1) (2) (3) (4) (5) (6) (7) (8) 

      =(4)+(5)

1 J.P. Morgan Securities Ltd 2010/11 £33,320 - £33,320 Mishandling Client Assets No Redress

2 Goldman Sachs International 2010/11 £17,500 - £17,500 Approved Person No Redress 
      Regulation Failures 

3 Royal Dutch Shell plc 2004/05 £17,000 - £17,000 Misleading Disclosures No Redress

4 Citigroup Global Markets Limited  2005/06 £4,000 £9,961 £13,961 Market Manipulation No Redress

5 HSBC Bank plc 2011/12 £10,500 - £10,500 Unsuitable Investments £29,3001 
       & Mis-selling 

6 Coutts & Company 2011/12 £8,750 - £8,750 Inadequate Security & Safeguards No Redress

7 UBS AG 2009/10 £8,000 - £8,000 Mishandling Client Assets £25,0002

8 Barclays Bank plc 2010/11 £7,700 - £7,700 Unsuitable Investments  £59,0003 

      & Mis-selling

9 Alliance & Leicester plc 2008/09 £7,000 - £7,000 Unsuitable Investments   £131,000 (E)4 
      & Mis-selling

9 Toronto Dominion Bank 2009/10 £7,000 - £7,000 Transaction Reporting, Record-  No Redress 
      Keeping & Pricing Failures  

Median Fine against Firms  
2009/10 - 2011/12  £518 - £518

Median Fine against Firms  
2011/12  £1,835 - £1,835

Notes and Sources: 

1 HSBC was fined £10.5 million for unsuitable sales and investment advice by its subsidiary NHFA Limited. Between 2005 and 2010 NHFA advised 2,485 elderly 
clients to invest in asset-backed investment products which were unsuitable for an estimated 87% of the clients. According to the FSA, HSBC estimates that it will 
pay £29.3 million in compensation to NHFA clients.    

2 UBS was fined £8 million for carrying out unauthorised transactions involving funds from the accounts of 39 sophisticated high-net-worth customers. 42.4 million 
USD (£25 million) in compensation was paid to customers who suffered losses as a result of UBS’s misconduct as of the publication of the Final Notice.

3 As of the publication of the Final Notice, £17 million was paid as compensation to customers who allegedly received unsuitable investment advice. 12,331 
customers invested in funds with regards to which 1,676 complaints were received. The  FSA estimated an additional £20-42 million in redress would  
be needed.

4 The FSA did not report an estimate of agreed redress payments but Alliance & Leicester made provisions in 2010 of £131 million, which included amounts related 
to PPI mis-selling.



www.EnforcementTrends.com   13

Three of the top 10 fines against firms were for Unsuitable Investments & Mis-selling to retail 

customers; in each of these cases millions of pounds were also paid in redress. Another fine that 

was accompanied by large redress payments was assessed in 2009/10, for Mishandling Client 

Assets in connection with unauthorised transactions on behalf of 39 high net-worth customers 

of UBS. These fines, all imposed over the past four years, ranged in size from £7 million to £10.5 

million and involved estimates of redress reported by the FSA ranging from £25 million to £59 

million. In addition, although the FSA did not report an estimate of agreed redress payments 

in the case of Alliance & Leicester’s £7 million fine for Payment Protection Insurance (PPI) 

mis-selling, the company made provisions in 2010 of £131 million, which included amounts 

related to PPI mis-selling.31

None of these fines was decided under the revised penalty framework (discussed further below), 

under which penalties can be multiples of the harm or potential harm estimated to have been 

caused by the misconduct.32 Had penalties in these cases even equalled the amount paid in 

redress, they would have been at least three times larger than they actually were. This suggests 

significant scope for increases in the level of fines in the future, as the new penalty framework is 

more frequently applied. 

Trends in the number and mix of cases

Fines against Individuals 
The number of fines against individuals in 2011/12 did not reach the prior year’s high of 50 

cases, but the 39 fines imposed in 2011/12 exceeded the number of fines in any other year. 

As seen in Figure 11, the decline was principally in the number of fines for Market Integrity 

violations, which fell from 17 to 12 (largely the result of fewer fines for Insider Dealing), and 

Customer Protection Failures which fell from 13 to nine. The 12 fines imposed for Market 

Integrity violations included several very large fines for Market Manipulation. The drop in the 

number of cases in 2011/12 might be explained in part by the increasing number of cases 

Figure 11. Annual FSA Fines Against Individuals
 2002/03 – 2011/12
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appealed to the Upper Tribunal (discussed further below). The eight fines against individuals 

referred to the Tribunal almost make up for the shortfall of 11 as compared to 2010/11.33 

Another potential explanation is a shift in enforcement resources into a smaller number of 

“complex, labour-intensive and multi-jurisdictional cases” rather than a greater number of more 

straightforward cases.34

Even though the number of individual fines fell in 2011/12, the average size of fines increased 

considerably, so that aggregate fines rose. As seen in Figure 12, fines for Market Integrity 

violations nearly trebled, while fines in non-Market Integrity cases increased by almost 50 per 

cent, even after unprecedented increases the prior year. The median fine for individuals now 

equals £100,000, the minimum penalty for serious market abuse under the revised penalty 

framework.35 For Market Integrity violations, the average fine for individuals now stands at £1.3 

million, almost seven times the average of £200,000 for non-Market Integrity cases.

Figure 12. Annual Aggregate Amount of FSA Fines and Average Fines Against Individuals
 2002/03 – 2011/12
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Fines against Firms
The number of fines against firms in 2011/12 fell back close to the average level seen during the 

so-called “light-touch” era prior to 2008/09 (see Figure 13), though the number of fines against 

firms was also at about this level in 2009/10. At the same time, the average fine amount against 

firms reached a record high (see Figure 4). In aggregate, the £58.7 million in fines imposed in 

2011/12 was higher than in any year other than 2010/11 (when the record level of aggregate 

fines was largely a consequence of two unprecedented fines, against JP Morgan and Goldman 

Sachs). The adoption of the FSA’s credible deterrence regime in fiscal year 2008/09 can be 

seen in Figures 13 and 14 to be coincident with an increase in the size of fines against firms for 

non-Market Integrity violations since 2008/09.
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Figure 14. Annual Aggregate Amount of FSA Fines and Average Fines Against Firms
 2002/03 – 2011/12
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Figure 13. Annual FSA Fines Against Firms
 2002/03 – 2011/12
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For Market Integrity violations, the average fine imposed on firms in 2011/12 was £3.7 million, 

not much higher than the £2.9 million average for other violations. Comparing fines imposed on 

firms and individuals in Market Integrity and non-Market Integrity cases reveals an interesting 

contrast: in cases alleging Insider Dealing or Market Manipulation, the most common Market 

Integrity violations, the average fine against firms in 2011/12 was only about three times as large 

as that against individuals, while for non-Market Integrity violations, the average fine against 

firms was approximately 16 times as large. 

The underlying increase in the value of fines against firms is seen more clearly after separating 

out the contributions of: the somewhat idiosyncratic incidence of very large fines; the variation 

in the annual number of claims; and the mix of claims involving different types of misconduct. 

As depicted in Figure 15, after removing top 10 fines, the aggregate amount of remaining fines 

in 2011/12 is £39.5 million, almost 80 per cent higher than the average calculated the same 

way over the prior three years. There were fewer fines against firms in 2011/12 than in the 

previous three years, and there were no fines for Transaction Reporting, Record-Keeping & 

Pricing Failures, which have tended to result in larger than average fines. Based on the reduction 

in number of fines36 and the shift in the mix of cases,37 aggregate fines excluding the top 10 

cases would be expected to have fallen to below £10 million in 2011/12. Instead, as noted, this 

figure stood at nearly £40 million, as a result of increases in the fine amounts within individual 

categories of fines, a 300 per cent increase overall.38

Figure 15. Factors Explaining the Di�erence in FSA Fines Against Firms between 
 2011/12 and the Prior Three Years
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One particular source of increases in fines has been cases involving Customer Protection failures 

related to Unsuitable Investments & Mis-selling, typically to retail customers. There were 10 fines 

imposed against firms for such violations in 2011/12, only two more than in the prior year, but the 

aggregate amount of these fines, £29 million, was more than three times the prior year’s level 

(see Figure 16). These included a £10.5 million fine against HSBC for mis-selling by one of its 

subsidiaries of asset-backed investment products to elderly customers. 

Figure 16. Aggregate Value of FSA Customer Protection Fines Against Firms
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Enforcement against High-Profile Individuals and Major Institutions

Last year we noted an apparent paucity of fines against High-Profile individuals:

[F]ew cases have been brought against senior managers at financial sector 

institutions. Recent publicity regarding the successful prosecution of hedge fund 

Galleon Group co-founder Raj Rajaratnam in the US may have put pressure on 

the FSA to act against insider dealing by high-profile financial professionals, not 

just the “small fry.” It remains to be seen whether the FSA—and, later, the FCA—

will further step up and/or refocus enforcement efforts related to insider dealing 

as a result. 

As discussed above, we have formulated and applied a definition of “High-Profile individuals” 

as directors and executives of major institutions. This allows us to assess whether the FSA has 

stepped up enforcement action against such individuals. We find that in 2011/12, the FSA’s 

fines against High-Profile individuals increased to a record level. Even though the number of 

fines against individuals overall dropped in 2011/12, the number of cases against High-Profile 
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individuals rose in each of the last two years. Furthermore, three of the 10 fines in 2011/12 against 

High-Profile individuals were ranked in the top five individual fines to date.

The majority of fines against individuals were imposed on directors and executives of smaller 

firms (see Figure 17); however, the average fine in these cases is relatively low, so these fines 

formed only a small proportion of aggregate fine amounts (see Figure 18). The 10 cases in 

2011/12 against High-Profile individuals constituted almost half the total amount of fines against 

individuals over the last year. Just three fines against private investors contributed almost £8 

million of the nearly £20 million total. But 2011/12 would be a record year for individual fines even 

absent the private investor fines.

Figure 17. Individuals Fined by the FSA by Type of Employer
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Figure 18. Aggregate Annual FSA Fines Against Individuals by Type of Employer
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The average fine against High-Profile individuals in the last two years has been higher than 

the average for fines against other employees (see Figure 19). In 2011/12, such fines were 

about five times higher. But whether fines against High-Profile individuals were higher 

because of some characteristic these cases tend to have, rather than simply because of the 

prominence of the individuals involved, is not evident from a simple comparison of annual 

averages. High-Profile cases more often involve Market Integrity violations and so fines 

could be higher simply because Market Integrity fines tend to be higher. We use multivariate 

regression analysis to disentangle the relative importance of each of these characteristics in 

explaining the variation in the size of penalties over time. We analyse penalties to remove the 

effect of disgorgement since amounts ordered disgorged by the FSA are a component of fines 

in some cases. We then characterise the cases in terms of the type of misconduct, the year of 

the fine, the employment status of individuals, the size of their employers, and whether the 

fine included a disgorgement component.40

Figure 19. Average Annual FSA Fines Against Individuals by Type of Employer
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Figure 20. E�ect of Category of Misconduct on Penalty Values
 2002/03 – 2011/12 
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Notes and Sources:
Multiplier e�ects are estimated with a regression analysis of log penalties. In addition to category of misconduct, this regression controls for other 
characteristics of each case. The dark shaded bars indicate coe�ecients that are statistically di�erent from the "Unsuitable Investments & Mis-selling" 
category at the 95% confidence level.

This analysis shows that penalties in cases against High-Profile individuals are higher even 

after accounting for these other factors and the influence of very large penalties on the 

average values.41 The average amount of penalties has risen in recent years not just because 

of a change in the mix of cases. This analysis also verifies the earlier observation from the 

comparison of simple averages, that cases involving certain types of alleged misconduct, 

for example Market Manipulation cases, are associated with higher penalties. These effects 

are reported in Figure 20 and are measured relative to the penalties involving allegations 

of Unsuitable Investments & Mis-selling by employees other than directors or executives of 

small firms during the period 2002/03 to 2007/08.42 Figure 20 also reports the corresponding 

effects on fines against firms. Thus, for example Figure 20 shows that penalties against 

individuals for Insider Dealing tend to be between 30 and 35 times the level of penalties 

associated with Unsuitable Investments & Mis-selling.
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Our test of the effect of cooperation by individuals on net penalties is weakly supportive of the 

proposition that penalties after purported discounts are indeed lower than penalties in similar 

cases without discounts.43 The average amount of the stated discounts given for cooperation is 

between 20 per cent and 30 per cent, an amount not statistically different from the 35 per cent 

measured in the regression. This test cannot be performed for fines against firms because almost 

every firm cooperates and so there is an insufficient number of cases with which to measure the 

effects relative to contested cases. 

Fines for Failure to Prevent Misconduct

In its recent decision in the John Pottage case, the Upper Tribunal rejected the FSA’s proposed 

fine for inadequate supervision. This has focused attention on the FSA’s stated goal of holding 

managers to account for failing to detect misconduct or to have adequate systems or procedures 

in place to prevent misconduct. Although the Tribunal decided against the FSA in this case, the 

FSA has been quietly successful in other similar cases against individuals over the last three years. 

The FSA also fines firms for failures in systems and controls that could have deterred or prevented 

individual misconduct in cases in which firms were not held responsible for the underlying 

misconduct. For example, in 2003, ABN Amro was fined for, amongst other things, failing “to 

allocate adequate resources to compliance policies and procedures to enable its compliance 

functions to be carried out effectively and kept up-to-date”, issues similar to those for which the 

FSA attempted to sanction Pottage. While the Pottage case echoes the concern about out-dated 

compliance policies and procedures, in 2003 the FSA fined the firm whereas in 2011 it pursued a 

senior executive.

Since the beginning of 2009/10 it has become more common for the FSA to fine individuals 

in compliance and supervisory roles that put them in a position to have potentially prevented 

misconduct committed by others. For example, in the Pace Financial Management Case in 

2009/10, three separate individuals were fined for failing to prevent the firm being used to 

facilitate mortgage fraud.44 Among the reasons for the fines was the alleged failure to ensure 

that systems and controls, which were in place with regards to file checking, were applied 

appropriately. 

Most recently, on 18 November 2011, Dr Sandradee Joseph was fined £14,000 for failing in 

her role as a compliance officer. According to the FSA, Dr Joseph failed to properly investigate 

and act on information she received regarding the suspicious purchase and resale of a 

bond. According to the FSA, she relied wrongly on misinformation from the rogue employee 

responsible for the trades and on her belief that the firm’s outside lawyers would have acted if 

necessary. The bond was a fraudulent instrument and the employee who arranged its purchase 

and resale had done so to conceal losses suffered by funds managed by her firm.

The increase in the number of  individuals being held responsible for failures to prevent 

misconduct is evident in Figure 21. In light of this trend, it seems unlikely that the Pottage 

decision will reduce the risk of individuals facing FSA enforcement for supervisory and 

control failures. 
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Size of Fines in Relation to Amount of Illicit Benefit

The revised framework, which applies to conduct on or after 6 March 2010,45 prescribes penalties 

that increase with the seriousness of misconduct based on a multiple of up to four times the 

amount of illicit financial benefit resulting from the breach of regulations, up to 20 per cent of 

relevant revenue (for firms), or up to 40 per cent of annual benefits of employment associated 

with the subject activities (for individuals). For serious cases of market abuse, the DEPP also 

prescribes a minimum fine of £100,000.46 Under aggravating circumstances the FSA may further 

raise its penalty through an uplift of up to 100 per cent. This means that, before any discount for 

early settlement, a penalty prescribed under the DEPP in serious cases at four times the financial 

benefit of the misconduct could be doubled to eight times the benefit. 

To date, the FSA has imposed fines under the revised penalty framework in only four cases.47 

However, the relationship between penalties and the reported financial benefits of misconduct  

in past cases reveals that penalties were based in part on the amount of illicit benefits even prior 

to the DEPP revisions coming into force.

Figure 21. Annual Failure to Prevent Misconduct Cases with Fines Against Individuals
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The relationship between the amount of penalties and the financial benefit derived from 

misconduct is depicted in Figure 22. We plot penalties imposed on individuals and firms 

against the illicit profits or losses avoided by defendants in cases in which the FSA ordered 

disgorgement, or in market abuse cases in which the financial benefits of misconduct were 

reported. Figure 22 includes only cases in which penalties are larger than £100,000 and relate to 

financial benefit of more than £10,000.48 It shows that, in most cases, penalties at least match the 

amount of financial benefit. The FSA requires illicit profits to be disgorged; thus, in such cases the 

total fine including disgorgement equals at least twice the direct financial benefit. 

Figure 22. Penalties in Relation to Financial Benefit from Misconduct
 2002/03 – 2011/12

Notes and Sources:
Mortgage fraud cases are omitted.
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In market abuse cases that predate the revisions to the DEPP, penalties have not always been 

set within the new standard range of one to four times the illicit benefit or loss avoided.49 For 

example, the FSA imposed a penalty of £175,000 (before a discount for cooperation) against 

one individual in an Insider Dealing case (Jeremy Burley), equal to approximately eight times 

the financial benefit. We note that had the penalty been set at four times the financial benefit 

it would have fallen below the new £100,000 minimum for market abuse codified in the 

revised DEPP. 

Turning to fines against firms, in two cases shown in Figure 22, penalties were significantly 

greater than four times the financial benefit. The penalty imposed on Evolution Beeson Gregory 

would have been £400,000 rather than the actual penalty before early settlement discount  of 

£500,000 if set at four times the benefit. The penalty against GLG Partners would have been 

£368,000 rather than the actual amount of £750,000. This may reveal that, even prior to 

the adoption of the revised penalty framework, the FSA adjusted some penalties upward for 

increased deterrent effect. 

Two penalties against individuals and one against a firm in Figure 22 are below the level of 

financial benefit associated with the misconduct (appearing on the bottom-right portion of the 

graph). In the Maslen case, the FSA stated that the penalty was lower than it would otherwise 

have been because Maslen forfeited bonus income of £1.83 million. However, even including the 

amount of his forfeited bonus, the penalty was less than the financial benefit from the Market 

Manipulation for which he was fined. The FSA may have imposed a lesser penalty because 

Maslen did not benefit directly from the market abuse. The absence of a direct benefit to Andrew 

Osborne in the Greenlight case may also have lowered his penalty, which was less than half the 

financial benefit earned by his colleague David Einhorn. 

The £4 million penalty imposed on Citigroup in June 2005 is another exceptional case. This 

penalty represents less than half the direct financial benefit that the FSA calculated was earned 

by Citigroup in connection with the Eurozone government bond trading strategy at issue.50 The 

FSA did not, however, fine Citigroup for market abuse and so appears to have treated this case 

as a technical violation (in general terms: “failing to conduct its business with due skill, care and 

diligence”) rather than market manipulation. 

Had the FSA based the penalty on the amount of financial benefit, it would be surprising for the 

penalty in this a case to be less than £7 million, the amount of the financial benefit less a 30 per 

cent discount. However, under the revised guidelines, a penalty would ordinarily be based on 

a percentage between zero and 20 of relevant revenue. In the trade in question, Citigroup sold 

bonds and futures contracts with a combined nominal value of €12.9 billion (approximately £8.5 

billion if converted using the exchange rate that prevailed on the date of the trade) on which it 

made $18.2 million (£10.0 million) in profits. A penalty of £10 million before an early settlement 

discount would have amounted to only 0.1 per cent of the nominal value of the relevant trades, 

well below the lowest level suggested under the revised DEPP of 5 per cent.
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In cases of market abuse, the revised penalty framework references benefits to others as a 

basis for an individual’s penalty only when the individual has been instrumental in achieving the 

benefit.51 Consequently, it is silent on whether to take into account incidental benefits to others 

resulting from the market abuse by a firm (such as in the GLG Partners case). The Upper Tribunal 

has identified this as a concern, questioning whether it is appropriate for the FSA’s penalty in the 

Michiel Visser case to be computed as:

“a multiple of the profit made or loss avoided by the individual for his own 

benefit, or for the benefit of other individuals where the individual has been 

instrumental in achieving that benefit, as a direct result of the market abuse.”52

Three cases involving fund sponsors illustrate a seeming inconsistency on this question. The 

penalty imposed on Greenlight Funds was based on a multiple of that hedge fund’s £650,000 

illicit profit from higher performance and management fees, rather than the £5.8 million total loss 

avoided by the investors of Greenlight Funds collectively. However, the GLG Market Neutral Fund 

made a substantial profit from the alleged market abuse, reportedly in the region of $500,000 

(approximately £310,000), compared with the $92,000 (approximately £57,000) GLG Partners’ 

profit.53 In this case, the GLG Partners’ penalty of £750,000 represents more than eight times 

its illicit profits. From the Final Notice, it appears the penalty was based on the illicit profit of the 

Fund. Finally, in the case of the Mercurius International Fund set up by Michiel Visser, his penalty 

was £2 million whilst the NAV enhancement to his own investment achieved through Market 

Manipulation was £2.65 million. The €35 million (£26 million) losses of the other investors were 

not taken into account in the FSA’s determination of Visser’s penalty. 

Influence of the Revised Penalty Framework 

The record aggregate fines in 2010/11 and further increases in average fines in 2011/12 

cannot be directly attributed to the coming into force of the revised penalty framework, as 

nearly all fines imposed in those years applied to conduct that occurred wholly or mostly prior 

to 6 March 2010.54 As noted above, there have been only four fines for which penalties have 

been determined under the revised framework and whether penalties will rise as a result is 

yet to be tested.  

The four cases decided under the revised penalty framework are listed in Figure 23. Two are 

straightforward applications of the framework: cases of market abuse in which penalties were 

set for individuals at multiples of their own illicit benefits, including the highest fine against an 

individual to date. That fine of more than £6 million imposed on Rameshkumar Goenka may have 

been easier to justify under the new framework, although the penalty could have been higher 

still had it been set at four times rather than three times disgorgement before a discount for 

early settlement. The other two cases were treated as exceptions to the framework guidelines, 

resulting in fine amounts at the discretion of the FSA but seemingly influenced by the level of 

fines in prior cases involving qualitatively similar alleged misconduct. 
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In one of those, Sir Ken Morrison, the former chairman of a major public company, sold shares 

granted him as a result of his employment without disclosing the transactions. The revised DEPP 

states that penalties should equal a percentage of the benefits of employment during the period 

in which the breaches occurred or a period of one year, which ever is longer. The FSA stated that 

a penalty based on a percentage of benefits of employment was inappropriate because at the 

time of the sales Sir Ken Morrison was no longer an employee.

In the other exceptional case, customer complaint forms for UK Insurance subsidiaries Direct Line 

Insurance plc and Churchill Insurance Company Limited were altered before being produced in 

response to an FSA request. Whereas the DEPP states that a penalty should be computed for a 

firm as a multiple of relevant revenue, the FSA determined that “relevant revenue” was not an 

appropriate measure of the harm in this case.

Had the revised DEPP framework been used to set penalties in the Greenlight case, the fines 

could have been higher. The FSA could have argued that relevant revenue (i.e., the £651,000 

in lost performance and management fees avoided) was not an appropriate measure of the 

harm in this case. If the losses avoided by the fund of £5.8 million were used as “an appropriate 

alternative” measure of the harm, a penalty equal to four times the measure of harm would equal 

£23 million, the second largest fine to date and almost eight times the size of the actual penalty.

Figure 23. FSA Fines Determined under the Revised Financial Penalty Framework (Fines data are in £ thousands)

    Steps in FSA Financial Penalty Framework (DEPP 6.5a - 6.5c) 

   Step 1 Step 21 Step 3 Step 4 Step 5  

 

 Type of High Profile/    Aggravating/  Deterrence Cooperation 

 Case Prominent Disgorgement Seriousness Mitigating Adjustment Discount Penalty Fine

 (1) (2) (3) (4) (5) (6) (7) (8) (9)

         =(3)+(8)

Samuel Kahn Market - £211 3x 2x - -30% £884 £1,095
 Manipulation   Level 4 100% uplift   
         
 
Sir Ken Morrison Failure to Yes -  N/A £3002 -30% £210 £210
 Disclose   Level 32 
      
 
Rameshkumar Market - £1,971 3x N/A - -30% £4,138 £6,109
Goenka Manipulation   Level 4      
          
 
UK Insurance Other --  Yes - £3,1003 N/A - -30% £2,170 £2,170
Limited Regulatory   Level 3

       
Notes and Sources: 

Data are from the NERA FSA database. 

1 The amount of the penalty may also be computed as up to 20% of relevant revenue or up to 40% of benefits received from employment; however, these measures 
have not been employed to date.        

2 Sir Ken Morrison was fined for violating the Disclosure Rules and Transparency Rules by failing to disclose a reduction in his shareholding position at Wm Morrison. 
The misconduct occurred after Morrison had retired from the firm; therefore, the FSA did not have a “benefits of employment” figure on which to base a fine. The 
penalty before the cooperation discount was similar in magnitude to the average (£418k) from the four fines for Misleading Disclosures levied against individuals  
in the prior two years. There were no fines against individuals for “Failure to Disclose” in the last four years.

3 According to the final notice, “[t]he FSA considers that the revenue generated by the Firms is not an appropriate indicator of the harm or potential harm caused 
by [the misconduct].” The FSA does not describe any financial metrics it used in computing the £3.1 million penalty at the end of Step 2 in its penalties framework. 
During 2011, HBOS and RBS were fined £5 million and £4 million, prior to early settlement reductions, respectively, for complaint handling failures.
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Cases that involved fines against both firms and individuals provide an opportunity to assess the 

relative treatment of firms and individuals. In market abuse cases, the amount of fines against 

firms and against the individuals principally responsible for the misconduct are often quite close, 

whereas firms face much larger fines in non-market abuse cases. However, the revised penalty 

framework states that individual fines should be based on a multiple of financial benefit or a 

fraction of compensation, whereas fines against firms should be based on relevant revenue. This 

difference could alter the balance of penalties in market abuse cases increasing fines for firms 

relative to fines for individuals in different types of cases.

The tendency for individuals to be fined similarly to firms in market abuse cases but not for other 

misconduct is illustrated by the following cases. Morgan Stanley was fined £1.4 million in fiscal 

year 2009/10 for mismarking (i.e., non-market abuse). Matthew Sebastian Piper, an employee 

involved, was fined only £105,000, 7.5 per cent of the Morgan Stanley fine. By contrast, 

Winterflood Securities was fined a total of £3.1 million in a Market Manipulation case, of which 

£900,000 was disgorgement. Simon Eagle, an individual, was fined £3.8 million in the same 

matter (of which £1.3 million was disgorgement). Similarly, the recent fine assessed on David 

Einhorn for Insider Dealing of a £3,000,000 penalty plus £638,000 disgorgement, was similar to 

that assessed against his firm, Greenlight Capital, of a £3,000,000 plus £650,975 disgorgement.

In retail product mis-selling cases, use of the relevant revenue basis to determine penalties 

against firms could also increase the level of fines substantially. According to the FSA “the 

amount of revenue generated by a firm from a particular product or business area is relevant 

in terms of the size of the financial penalty necessary to act as a credible deterrent.”55 It would 

be difficult to argue that the sales of the product in question (i.e., their sale value) were not the 

relevant revenues for this purpose. The illicit profit or loss caused in such cases is typically only 

a fraction of the total sale value of the products but is not used as the basis for determining 

penalties. The framework states that the “loss caused to individual consumers, investors or other 

market users” is to be considered in assessing what percentage of relevant revenues (one of five 

specific percentage “levels”) would result in the appropriate penalty. However, whereas penalties 

calculated on this basis could easily equal or even exceed the losses caused to customers, to date 

penalties against firms that have paid redress to retail customers have often been a much smaller 

fraction of the amounts paid in redress (see for example cases with redress listed in Figure 10). 

The JP Morgan fine in 2010/11 illustrates the scope the FSA has had to determine the level of 

penalties in instances where the revised penalty framework does not offer specific guidance. 

In this case, Client Money rule violations put a potentially very large amount of client funds at 

risk but there was no illicit profit or loss to customers. The FSA imposed a fine based on one per 

cent of assets at risk. It is unclear the extent to which, in a similar future action, the fine would be 

computed similarly. The updated guidance does little to narrow the FSA’s discretion in setting 

penalties in such cases. 
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The Cattles plc case provides another example of a fact pattern that could result in higher fines 

under the revised penalty framework than seen to date. In this case, the company published 

false and misleading information in its 2007 financial statements and the prospectus for a £200 

million rights issue, about the credit quality of the loan book of its subprime lending business. 

When the true financial condition was later revealed, shareholders “lost all or virtually all of 

their investment”. The FSA issued a public censure of the firm for market abuse but no penalty 

because it was no longer a going concern. It fined two senior executives a total of £600,000 and 

proposed a third be fined £100,000, but this fine is on appeal. The FSA stated in the Final Notice 

that the part of the business affected by the misstatements represented approximately 90 per 

cent of Cattles’ £955 million 2007 revenue. Under the revised guidelines, the FSA could have 

argued that as much as 20 per cent of these revenues, or £171 million, provided the relevant 

benchmark for a penalty. By coincidence, this is an amount of similar magnitude to the £200 

million in losses suffered by the participants in the rights offering. However, if the most closely 

comparable prior misstatement case, the 2004 Shell fine, was used as a benchmark, a much 

lower penalty would have resulted. In the Shell case, the FSA reported that the correction of 

misstated oil reserves resulted in a £2.9 billion drop in market capitalisation. The US Securities 

and Exchange Commission (SEC) fined Shell $120 million (£67 million) and the FSA fined the 

company £17 million. According to the FSA, the Cattles’ corrective disclosure resulted in a share 

price drop of 97.5 pence, equivalent to a drop in market capitalization of approximately £35 

million. In proportion to the aggregate of the two Shell fines of £84 million, this would imply a 

penalty for Cattles of only £102,000.

Trends in Contested Cases 

Appeals to the Upper Tribunal have increased in recent years, perhaps due to the increasing 

severity of FSA fines. The annual number of Upper Tribunal decisions in FSA cases involving fines 

is shown in Figure 24. Past Tribunal decisions have lagged FSA Decision Notices by one or two 

years, so the timing of the peak in Tribunal decisions in 2010/11 corresponds approximately with 

the change in the FSA’s enforcement stance in 2008/09. It is noteworthy that the FSA prevailed 

in all but one of its cases decided between 2006/07 and 2011/12 (the Pottage case, mentioned 

above, was decided in April 2012 subsequent to the 2011/12 fiscal year). The FSA lost the 2011/12 

Geddis case, which involved metal derivatives trading that had already resulted in disciplinary 

action by the London Metals Exchange, including a penalty against the firm involved of £150,000. 

The FSA sought to impose a £100,000 fine for market abuse on Mr Geddis, the trader involved, 

who had already been disciplined by his employer and subsequently made redundant. The 

Tribunal found that, although Geddis demonstrated a lack of care resulting in a disorderly market 

in which his firm held a dominant position, his actions did not amount to market abuse.56 In the 

two reversals by the Tribunal prior to 2006/07, the FSA failed to meet its evidentiary burden to 

prove an Insider Dealing claim in one case57 and a Market Manipulation claim on the Alternative 

Investment Market in the other.58
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Figure 25. FSA Criminal Actions  2002/03 – 2011/12

    Indictment Year1   
      Total 

  Prior to 2009/10 2009/10 2010/11 2011/12 2002/03 - 2011/12 Pending Cases

  (1) (2) (3) (4) (5) (6)

      =Sum{(1):(4)}  

Indictments of Individuals        

 Insider Dealing 6 13 8 3 30 16

 Misleading Disclosures 3 4 - - 7 4

 Miscellaneous2 6 3 2 - 11 -

Total 15 20 10 3 48 20

        

Case Outcomes        

 Insider Dealing Convictions 4 1 2 - 7 -

 Other Convictions 7 1 2 - 10 -

 Acquittals - 1 - - 1 -

Cases Pending - 2 2 1 5 5

Total 11 5 6 1 23 5

Notes and Sources: 

Data are from the FSA press release table. Some cases include multiple indictments. Cases prosecuted in the US by the SEC are excluded. 

1 If indictment year is not reported in the FSA’s press releases, arrest date is used. If neither data is published, the date of first FSA press release is used. 

2 The miscellaneous category includes cases of mis-selling, stealing, fraud, illegal deposit-taking, and failure to cooperate with the FSA.

Figure 24. Contested FSA Fines Decided by the Upper Tribunal

Notes and Sources:
Data are from the Upper Tribunal website. 
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Criminal prosecution and other sanctions 

The FSA brought just one criminal case in 2011/12, in which three individuals were indicted for 

Insider Dealing. This compares to six criminal cases, with 10 individuals indicted, in 2010/11; and 

five cases, against 20 defendants, brought in 2009/10 (see Figure 25). 
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At first glance, this trend appears to be at odds with the FSA’s stated emphasis on tougher 

sanctions for individuals, and inconsistent with the ratcheting up of fines against individuals in 

the past year. However, the number of civil fines against individuals for Insider Dealing, by far the 

most common allegation in FSA criminal actions, also fell in 2011/12 to three fines, from nine in 

2010/11 and four in 2009/10. The FSA may be pursuing fewer Insider Dealing cases in favour of 

targeting other misconduct, such as Market Manipulation or Failure to Prevent Misconduct, for 

which criminal sanctions are less common.

The reduction in Insider Dealing enforcement may be the result of a decrease in Insider Dealing 

itself; it may also be that the resources of the FSA have recently been occupied pursuing a smaller 

number of high-profile or more complex matters, such as the Greenlight Capital case and the 

Blue Index case. Both of the individual fines assessed for Insider Dealing in 2011/12 resulted 

from the Greenlight Capital case. The Blue Index case, in which five individuals were criminally 

charged by the FSA, and two by US authorities, involved a parallel investigation by the FSA, the 

SEC, and US Department of Justice.59

Effectiveness of the FSA’s Credible Deterrence Strategy

The FSA changed the objective of its enforcement activity to “credible deterrence” around 

2008. A quantum jump in the number of enforcement actions ensued, although mainly against 

individuals; an increase in the size of penalties; greater use of criminal sanctions; and, a particular 

focus on High-Profile individuals (see Figure 17). Although the number of fines fell in 2011/12, the 

other trends continued, resulting in a record maximum aggregate of fines against individuals. 

Whether these changes in enforcement have achieved the desired deterrent effects, or whether 

penalties need to rise further, is difficult to judge.

The one quantitative measure of market cleanliness that has previously been offered as a 

benchmark for assessing deterrence effects is the frequency of trading activity ahead of takeover 

announcements or other significant corporate news.60 However, this is a relatively narrow 

measure of potential Insider Dealing and is not designed to assess the suspected levels of other 

types of Market Integrity failures, nor Customer Protection and Compliance Failures. 

The level of penalties must be put in context, as professional and social reputational damage 

and lost future income resulting from prohibition may be of greater consequence than monetary 

penalties for many individuals subjected to FSA sanctions. Not only may monetary penalties 

impose a lower economic cost on individuals than prohibition, but monetary penalties are subject 

to reduction in cases of personal financial hardship. Nevertheless, there remains a coherent 

economic rationale for penalties sized in proportion to the social costs of misconduct (i.e., both 

the illicit benefits and any additional costs imposed). Even if disgorgement and redress were able 

to compensate completely for the social costs of misconduct, the less than certain likelihood of 

misconduct being detected and successfully prosecuted imply that a multiple of the social costs 

should be levied to achieve theoretically optimal deterrence.61
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Future of Enforcement by the FCA

The FSA is to be dissolved in early 2013. Under the new structure to be introduced at that time, 

three bodies will share responsibility for financial regulation: the Financial Policy Committee 

(FPC), the Prudential Regulation Authority (PRA), and the FCA. The FPC will be a committee 

of the Bank of England responsible for macro-prudential regulation, with the power to issue 

directives and recommendations to the other two regulators; the PRA will concentrate on 

micro-prudential regulation; and the FCA will be required to maintain market integrity, protect 

consumers, and promote competition in financial services.62 In April 2012, as part of this 

transition, the FSA was reorganised internally into the Prudential Business Unit, the forerunner of 

the PRA, and the Conduct Business Unit, the forerunner of the FCA.

The FCA will be responsible for regulating the conduct of about 27,000 firms in the UK.63 

Its remit and set of policy tools are intended to be somewhat different to those the FSA now 

has. For example, the FSA’s statutory objective of “maintaining confidence in the UK financial 

system”64 will no longer apply; the FCA, instead, will be tasked with ensuring that relevant 

markets “function well”. It is intended that the FCA will have a “proactive and intensive” approach 

to consumer protection.65 This involves addressing many “structural deficiencies” that may 

“limit consumer choice”, implementing intensive supervision, making proactive product-based 

interventions, and effecting the “appropriate level of redress and compensation”.66 

Enforcement and supervision are expected to change less in the sphere of markets and wholesale 

conduct. However, the FCA may use its enhanced customer protection authority to intervene in 

wholesale conduct issues when they have the potential to affect retail markets.

The FCA will have several new powers. Firstly, it may refer a matter to the Office of Fair Trading, 

where it believes that the market for a particular financial product or service is insufficiently 

competitive. Secondly, it will be empowered to require that certain provisions be included or 

excluded from financial products, to require that they be sold in a particular manner (with proper 

advice, for instance) or even to restrict their sale to some or all consumers. It will be obliged to 

consult the public before imposing a permanent ban, but it may ban a product for less than a 

year without consultation where it thinks it necessary. Finally, it may publish Warning Notices, 

thus disclosing enforcement investigations whilst they are ongoing.67

The new powers to be granted to the FCA will enhance its scope for action in existing areas of 

FSA enforcement and so are not expected to fundamentally alter policy priorities. For example, 

the FSA has already prioritised consumer protection; it has some existing power to restrict the 

sale of financial products and, since 2010, it has been allowed to publish Decision Notices, thus 

publicising a case before the Final Notice stage.68

Conclusion

Increases in the average amount of fines appear set to continue and the revised penalty 

framework to produce some large and controversial penalties computed on the basis of revenue 

or the benefits of employment. The number of fines could also increase from this year’s level if 

the drop in 2011/12 proves to have been the result of extraordinary, labour-intensive efforts on 

complex cases that come to fruition in the next year.



32   www.EnforcementTrends.com

Appendix

Classification of Fines by Type of Alleged Misconduct

Market Integrity Violations
Our classification scheme makes a basic distinction between cases alleging violations of Market 

Integrity—behaviour that distorts or otherwise negatively affects financial markets—and other 

types of cases. We classify four types of conduct as relating to Market Integrity:

- Insider Dealing: Unlawful trading based on non-public (inside) information and/or improper 

dissemination of such information.69

- Market Manipulation: Transactions made, orders placed, or other similar actions intended to 

manipulate the price of a financial instrument or otherwise create a false impression about the 

market for a financial instrument.70

- Misleading Disclosures: Dissemination of misleading information about an investment or 

issuer, or other actions taken to give a false impression about, and thus distort the market for, 

an investment.71

- Failures to Disclose: Delay or omissions by a publicly traded company in providing the 

market with information that is required to be disclosed, leading to a distortion in the market 

for the company’s securities.72

Customer Protection Failures
Fines related to customer protection failures involve the following types of misconduct:

- Unsuitable Investments & Mis-selling: This category includes cases that allege investment 

advice given to, or investments made on behalf of, a client or clients, which is not suitable 

to client risk preferences or circumstances (or both). Often these cases involve a failure to 

obtain “know your customer” information necessary to assess the suitability of investment 

recommendations or decisions.73 This category also includes improper marketing cases 

including failure to provide sufficient and non-misleading information in promoting or selling  

a security,74 and some small capitalisation stock brokerage (“boiler room”) cases.75

- Mistreatment of Customers & Mishandling of Complaints: This includes cases where 

clients were not catered to in a manner deemed fit by the FSA. Common examples include 

overcharging of customer fees, using high-pressure sales tactics,76 poor treatment of 

customers facing mortgage arrears, or disadvantaging certain customers in any way.77 Failures 

to respond appropriately to client complaints are also included in this category.78

- Mishandling of Client Assets: This includes failure to segregate client assets from firm 

assets and other failures to safeguard, or misuse of, money managed on behalf of clients.79

- Inadequate Security & Safeguards: These include control failures relating to financial 

crime prevention—such as failing to screen customers against the government’s “sanctions 

list”, failing to report or appropriately monitor suspicious behaviour (such as potential 

bribery), or allowing third parties inappropriate access to client funds—as well as cases where 

identity fraud risks were posed due to the granting of access to client funds or confidential 

information without the adequate verification of the identity of the party seeking such access 

or information.80



www.EnforcementTrends.com   33

Compliance Failures
Fines related to failures in regulatory compliance involve the following types of misconduct:

- Transaction Reporting, Record-keeping & Pricing Failures: These are cases alleging 

inadequacies in maintaining accurate records and/or reporting such records in a timely and 

accurate manner. They often relate to failures to provide accurate and timely transaction 

reports or to mis-marking of securities.81

- Approved Person Regulation Failures: These relate to breaches of the FSA’s Approved 

Persons regulations, for example allowing an individual to hold a “significant influence 

function” (SIF) such as director or officer, without obtaining the FSA’s approval, or a failure to 

notify the FSA of a regulatory investigation in respect of an approved person in the UK. 

- Failure to Prevent Misconduct: These relate to cases in which the FSA sanctions managers 

(e.g., SIF holders) not directly involved in underlying misconduct but in a position to have 

prevented misconduct committed by others.82

- Miscellaneous Regulatory Failures: To date, these cases include fines for lying to the FSA, 

failing to adequately respond to FSA requests, operating without required FSA authorisation, 

and tampering with documents sent to the FSA.

Other Fraud or Misconduct
In recent years these cases consist mainly of fraudulent mortgage applications (the mortgage 

fraud cases in this category are broken out on Figure 6).83
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a major auditing firm in the US. Of the five charged with insider 
dealing by the FSA, James Sanders, Miranda Sanders, and James 
Swallow each pleaded guilty whilst Adam Buck and Christopher 
Hossain were acquitted. See, “Three guilty of insider dealing”, 
FSA press release, 28 May 2012. http://www.fsa.gov.uk/library/
communication/pr/2012/060.shtml. 

60 See FSA Annual Report 2010/11, Section 3 - Delivering market 
confidence, pp. 61-63.

61 “[To induce optimal behavior among risk neutral individuals], 
the sanction must equal the harm multiplied by the inverse of 
the probability of its imposition.” Shavell, Steven, Foundations of 
Economic Analysis of Law, 2004, p. 483.

62 FSA, “The Financial Conduct Authority: Approach to Regulation”, 
June 2011, (http://www.fsa.gov.uk/pubs/events/fca_approach.
pdf), p 15.

63 FSA, “The Financial Conduct Authority: Approach to Regulation”, 
June 2011. 

64 See http://www.fsa.gov.uk/about/aims/statutory.

65 “Creating the FCA”, Speech by Hector Sants, Chief Executive, FSA,  
at British Bankers’ Association Conference, 2 Mar 2011.

66 “Creating the FCA”, Speech by Hector Sants, Chief Executive, FSA,  
at British Bankers’ Association Conference, 2 Mar 2011.

67 Financial Services Bill, introduced to Parliament on 26 January 2012.

68 The FSA was authorised to publish Decision Notices by the Financial 
Services Act 2010, which amended section 391 of the Financial 
Services and Markets Act 2000. The FSA is required to “publish such 
information about the matter to which a Decision Notice or Final 
Notice relates as it considers appropriate”. (Cited by FSA (2010), 
“Decision Procedure and Penalties manual and Enforcement Guide 
Review, policy statement PS11/3, paragraph 2.5, p 9.)
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69 These cases typically are described by the FSA as breaching sections 
1.3 (“Insider Dealing”), 1.4 (“Improper Disclosures”), and/or 1.5 
(“Misuse of Information”) of its Code of Market Conduct (MAR).

70 Market manipulation cases typically allege breaches of sections 1.6 
(“Manipulating Transactions”), 1.7 (“Manipulating Devices”), and/
or 1.9 (“Misleading Behaviour & Distortion”) of the FSA’s Code of 
Market Conduct (MAR).

71 Misleading disclosure cases typically correspond to breaches of 
section 1.8 (“Dissemination”) of the FSA’s Code of Market Conduct 
(MAR), and often cite breaches of the FSA’s “Listing Rules” (LR).

72 These are typically described as breaching the FSA’s “Listing Rules” 
(LR) or “Disclosure Rules and Transparency Rules” (DTR), but not its 
Code of Market Conduct (MAR).

73 These typically allege a breach of Principle 9 (“Customers: 
relationships of trust”) of the FSA’s Principles for Businesses.

74 These typically allege a breach of Principle 7 (“Communications  
with customers”) of the FSA’s Principles for Businesses.

75 In some other cases “boiler room” activities may amount to  
market abuse. 

76 This category includes the 2008 fine against Square Mile for 
both using high-pressures sales tactics and providing misleading 
information to investors. 

77 These cases typically allege breaches of Principles 6 (“Customers’ 
interests”) or 8 (“Conflicts of interest”) of the Principles for 
Businesses. 

78 These typically allege breaches of Principles 6 (“Customers’ 
interests”) of the FSA’s Principles for Businesses.

79 These cases typically allege breaches of the FSA’s Client Money Rules 
or Principles of Business relating to Clients’ Assets. 

80 Cases involving control failures relating to financial crime often 
cite breaches of Principles 2 (“Skill, care and diligence”) and 3 
(“Management and control”) of the FSA’s Principles for Businesses. 
Cases involving identity fraud risks typically allege breach of the 
“Money Laundering Rules” (ML), as the potential identity fraud could 
have been used in money laundering schemes.

81 These cases typically cite breaches of the FSA’s Principle 2 (“Skill, 
care and diligence”), Principle 3 (“Management and control”) and 
may also cite breaches of the FSA’s “Statement of Principles for 
Approved Persons” (APER).

82 These cases often cite breaches of Principles 2 (“Skill, care and 
diligence”) and 3 (“Management and control”) of the FSA’s Principles 
for Businesses (“The Principles”) and often additionally cite breaches 
of the FSA’s “Statement of Principles for Approved Persons” (APER). 
These cases include failures to prevent  
market abuse.

83 These cases typically include breaches of the FSA’s Principles 
for Businesses and often additionally cite breaches of the FSA’s 
“Statement of Principles for Approved Persons” (APER).



About NERA

NERA Economic Consulting (www.nera.com) is a global firm of experts dedicated to applying 

economic, finance, and quantitative principles to complex business and legal challenges. For half 

a century, NERA’s economists have been creating strategies, studies, reports, expert testimony, 

and policy recommendations for government authorities and the world’s leading law firms and 

corporations. We bring academic rigor, objectivity, and real world industry experience to bear on 

issues arising from competition, regulation, public policy, strategy, finance, and litigation.

NERA’s clients value our ability to apply and communicate state-of-the-art approaches clearly 

and convincingly, our commitment to deliver unbiased findings, and our reputation for quality 

and independence. Our clients rely on the integrity and skills of our unparalleled team of 

economists and other experts backed by the resources and reliability of one of the world’s largest 

economic consultancies. With its main office in New York City, NERA serves clients from more 

than 25 offices across North America, Europe, and Asia Pacific. 

Contact 
For further information and questions, please contact:

Robert Patton, CFA 

Associate Director 

+44 20 7659 8620 

+1 212 345 3269 

robert.patton@nera.com 

The opinions expressed herein do not necessarily represent the views of NERA Economic Consulting or any other NERA consultant. 

Please do not cite without explicit permission from the authors.



Visit www.nera.com to learn

more about our practice areas

and global offices.

© Copyright 2012

National Economic Research

Associates, Inc.

All rights reserved.

Printed in the USA.


