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Securities Class Actions Appear to Be Largely
“Price-Maintenance” and Omissions Cases

Introduction 

The US Supreme Court was recently on the verge of being asked, and may still be asked, 
to resolve a circuit split on whether a “price-maintenance” theory of inflation is allowable 
in securities-fraud cases. Under this theory, defendants do not increase the inflation in a 
stock price by making an affirmative misrepresentation, but rather maintain the level of 
the stock price through their misrepresentations.1

Defendants in In re Vivendi S.A. Securities Litigation were on the verge of petitioning the 
Supreme Court to overturn a ruling in which the Second Circuit “agree[d] with the Seventh 
and Eleventh Circuits that securities-fraud defendants cannot avoid liability for an alleged 
misstatement merely because the misstatement is not associated with an uptick in inflation.”2 
Vivendi asserted that this ruling has deepened a circuit split, arguing that “the Fifth and 
Eighth Circuits have rejected maintenance theory as inconsistent with loss causation.”3

While many interesting legal arguments have been discussed in a number of venues, less 
emphasis seems to have been given to the actual prevalence of cases that rely on a price-
maintenance theory. To address this, I used NERA’s database of securities class actions 
against publicly traded companies. I examined what happened to the stock price of company 
defendants on the first day of a class period alleged in a complaint of a shareholder class 
action.4 NERA’s database includes 764 class actions filed between 2012 and 2016. Of these, 
661 had sufficient data to run an event study (i.e., a statistical analysis that can be used to 
determine the effect of company-specific news) on the first day of the proposed class period 
(as defined in endnote 4). Each event study compares the stock price’s movements to the S&P 
500 Index in the year prior to the start of the proposed class period to control for market-
wide influences on stock prices.5
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The table below shows the number and percent of these class actions over both the full five-
year period and by year. The cases are further classified into groups according to the direction 
of the market-adjusted stock-price movement on the first day of the proposed class period 
and according to the level of statistical significance of that price movement.

Working from the right side of the table, we see that only 26.3% of the cases have a first-day 
stock-price movement that is positive and statistically significant at the standard 5% level. Of 
those, the vast majority (21.3% of the total number of cases) are also statistically significant 
at the stronger 1% level. The cases in both of these categories demonstrate what we would 
expect from a typical case involving an affirmative misrepresentation that increased the price 
of a stock. Notably, these cases are a clear minority of all cases filed.

For a larger version of the table, please click here.

Market-Adjusted Stock Price Returns on the First Day of Alleged Class Periods for Securities Class Action Cases Filed Between 2012 and 2016 
Categorized by Their Highest Level of Statistical Significance

 Negative Market-Adjusted Stock Price Returns That Are: Positive Market-Adjusted Stock Price Returns That Are:

  Statistically Statistically Statistically Not Statistically Not Statistically Statistically Statistically Statistically
 Cases Significant at Significant at Significant at Significant at Significant at Significant at Significant at Significant at
 Filed in: the 1% Level the 5% Level the 10% Level the 10% Level the 10% Level the 10% Level the 5% Level the 1% Level Total

 (1) (2) (3) (4) (5) (6) (7) (8) (9) (10)

I. Number of cases within each category

 2012 13 5 2 25 31 4 7 27 114  

 2013 19 6 2 30 27 5 4 33 126  

 2014 9 4 8 37 25 4 7 33 127

 2015 10 10 6 44 32 5 8 27 142

 2016 11 7 3 46 55 2 7 21 152

 All (2012-2016) 62 32 21 182 170 20 33 141 661

II. Percentage of cases within each category

 2012 11.4% 4.4% 1.8% 21.9% 27.2% 3.5% 6.1% 23.7%

 2013 15.1% 4.8% 1.6% 23.8% 21.4% 4.0% 3.2% 26.2%   

 2014   7.1% 3.1% 6.3% 29.1% 19.7% 3.1% 5.5% 26.0%

 2015 7.0% 7.0% 4.2% 31.0% 22.5% 3.5% 5.6% 19.0% 

 2016 7.2% 4.6% 2.0% 30.3% 36.2% 1.3% 4.6% 13.8%   

All (2012-2016) 9.4% 4.8% 3.2% 27.5% 25.7% 3.0% 5.0% 21.3%

Notes and Sources: 
Price data obtained from FactSet Research Systems, Inc.   
Securities class action case data obtained from NERA’s Trends database.   
Market-adjusted returns are based on a market model using the S&P 500 Index over the year prior to the start of each class period.

http://www.nera.com/upload/Market-Adjusted_Stock_Price_Table.pdf
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The next category includes the 3.0% of cases where there was a positive price movement 
that was statistically significant at the 10% level but not at the 5% level. Under accepted 
practice, such price movements would not be described as statistically significant. Though 
results at the 10% significance level are sometimes reported, that level is generally considered 
too weak to conclude that the “null hypothesis” (here, the assumption that there was no 
relevant news that moved the stock price) can be rejected. Instead, this category may capture 
cases that might cross the line into statistical significance under a different statistical analysis, 
such as one using a different index to control for market movements. Even if we assume that, 
under some alternative event study, all of these cases could be shown to have a statistically 
significant positive price movement on the first day of their class periods, the total share of 
cases with such a positive price movement would still fall below 30%.

Considering the next three columns to the left, an additional 56.4% of cases have price 
movements that would not be considered statistically significant. These results would be 
consistent with allegations of price maintenance, either through a misstatement that affirms 
a prior market belief or through an omission of negative information that defendants were 
required to disclose. Accepting the Vivendi court’s statement that “a ‘pure omission’ theory 
is relatively uncommon in securities litigation”6 would mean that these cases are either price-
maintenance cases, or else are cases involving allegations of an affirmative misrepresentation 
meant to increase a stock price that could potentially face a reasonable challenge, at least as 
to the first alleged misrepresentation, under the “price-impact” analysis of Halliburton II.7

The final 14.2% of cases involve a statistically significant stock-price decline on the first day 
of the proposed class period. This can occur when a defendant understates the extent of 
negative news, thus triggering a fraud claim (e.g., reporting an earnings miss of two cents a 
share when a miss of five cents a share should have been reported), or if fraudulently positive 
news is released at the same time as negative information (e.g., reporting falsely positive 
guidance that partially offsets the effects of a timely negative earnings surprise). Because we 
would expect only 2.5% of cases to fall into this category if class periods started on random 
dates (i.e., 5% of dates should have a statistically significant stock-price movement at the 
5% level purely by chance, and half of those should be negative stock-price movements), the 
larger observed figure of 14.2% suggests that at least some of these cases are likely to involve 
allegations of attempts to understate or offset negative news, but where the understatement 
or offset is not sufficient for the alleged misrepresentations to manage to maintain the stock 
price at approximately its pre-news level.
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In concluding, it is important to note that all of the analyses described above are based 
solely on the market-adjusted stock-price movement on the first day of the proposed class 
periods as defined in endnote 4. The analyses do not account for the effects of confounding 
news, if any, that could result in attributing more or less than that price movement to the 
allegations in any individual case. Nor do they distinguish a case that is pled as a price-
maintenance or omissions case from one pled as involving an affirmative misrepresentation 
that was designed to, but may not have actually caused, a large increase in a stock price. 
However, while keeping these caveats in mind, we can still say that fewer than a third of the 
securities class actions filed between 2012 and 2016 appear to be associated with stock-price 
movements on the first day of their class periods that are more consistent with an allegation 
of an affirmative misrepresentation designed to have a substantial impact on the stock price 
than with an allegation of price maintenance. In addition, 44.9% of the cases in the sample 
have a negative market-adjusted stock-price movement on the first day of their class period 
(though most are not a statistically significant movement), a finding consistent with a price-
maintenance or omissions case, but one more difficult to reconcile with an allegation of an 
affirmative misstatement meant to increase the stock price.
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* Managing Director, NERA Economic Consulting. I thank Edward Flores for his work on the empirical analyses, 
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NERA’s database of securities class actions.

1 While “price maintenance” seems to refer directly to the stock price, much of the discussion on these cases focuses 
on the inflation component, if any, of the stock price. A stock price can be “maintained” by either maintaining a 
pre-existing inflation or by introducing new inflation that prevents a price decline.

2 In re Vivendi Universal, S.A. Securities Litigation, No. 15-180, 2016 WL 5389288 (2d Cir. Sept. 27, 2016).

3 Vivendi’s Petition for Panel Rehearing and Rehearing En Banc, October 11, 2016 at 10.

4 A review of a sample of complaints showed that sometimes the initial alleged misrepresentation occurs after the 
close of the first trading day of the proposed class period. To account for this, I consider both the first day of the 
proposed class period and the following trading day (except in 22 instances in which the first day of the proposed 
class period was not even a trading day, in which case I considered only the following trading day). For each case, 
I use the result for the larger market-adjusted stock-price movement in absolute value for the analyses in this 
paper. By focusing on the larger movement, this methodology will bias the results toward finding more statistically 
significant returns on the first day of a proposed class period.

5 In the case of a class period beginning with an IPO, for example, one could not examine the stock’s movements 
before the start of the class period.

6 Vivendi, fn. 9.

7 Halliburton Co. v. Erica P. John Fund, Inc., 134 S. Ct. 2398, 573 U.S., 189 L. Ed. 2d 339 (2014).
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