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Summary of Findings

Historically, costs of asbestos litigation to the U.S. economy 
outweigh compensation to claimants by nearly 10:1

– Claimants (impaired and unimpaired) have received $39 billion
– Total costs to the U.S. economy (including administrative, legal and 

bankruptcy costs, plus losses in productivity) has been $343 billion   

Absent legislation, this imbalance will continue
– Claimants (impaired and unimpaired) estimated to receive an additional 

$73 billion
– Total costs to the economy will include $96 billion in administrative and 

bankruptcy costs, plus lost productivity in manufacturing that has in the 
past exceeded $50 billion per year 

With legislation, situation will improve 
– Up to $140 billion available to pay impaired claimants and for medical 

monitoring
– Administrative, legal and bankruptcy costs reduced by $85 billion
– Productivity of manufacturing sector improved by eliminating uncertainty 

and inefficiency of asbestos litigation
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Who Gains from Asbestos 
Legislation?

Under asbestos trust fund, funds available to pay 
claimants exceed estimates of compensation in the tort 
system by up to $65 billion

While out-of-pocket costs borne by defendant companies 
similar to tort system, indirect costs (cost of capital, 
management costs) reduced

– Measured by positive stock market response to encouraging trust 
fund news

– Market capitalization value of asbestos trust fund bill estimated at 
$60-$137 billion

Workers gain from avoided job losses

Consumers gain from lower prices caused by 
improvements in productivity
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Introduction
Costs of Asbestos Litigation

To understand proposed legislation, decision-makers 
need to know 

– Total costs of asbestos litigation in existing tort system
– Impact of legislation on costs

Past studies, however, estimate only selected costs of 
asbestos litigation

NERA report provides more complete cost assessment 
– “Deadweight loss” caused by asbestos litigation in tort system
– Loss in productivity growth of manufacturing sectors affected by

asbestos
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Asbestos Litigation Costs
Historical Breakdown

Administrative Costs
$44 billion

Claimant Recovery
$39 billion

Bankruptcy Costs
$7.4 billion

Court, Processing and 
Management Time Costs

$13 B

$31 B
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Administrative Costs and 
Deadweight Losses

Academic studies estimate that legal expenses and other 
administrative costs are a large and growing piece of 
asbestos expenditures

– Represent  “deadweight losses”—monies siphoned away from 
both defendants and plaintiffs

– Of total past payments, less than half has gone to claimants
– Administrative costs expected to continue to be a significant 

portion of projected asbestos-related expenditures destined for 
injured parties 
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Future Bankruptcy Costs = $13.7 billion

Projecting Future Bankruptcy 
Costs

*   All Asbestos Liabilities presented include court costs and uncompensated time

Historical Bankruptcy Costs

Historical Asbestos Liability*
=

Future Bankruptcy Costs

Future Asbestos Liability*

$7.4 billion

$83 billion
=

Future Bankruptcy Costs

$155 billion

Future bankruptcies are uncertain

As rough estimates of future bankruptcy costs, we 
compared historical bankruptcy expenditures to historical 
total expenditures, then extrapolated to the future:



7

Bankruptcy Costs

$7.4 B

$13.7 B
Costs in Tort System

$.0 B

$2.0 B

$4.0 B

$6.0 B

$8.0 B

$10.0 B

$12.0 B

$14.0 B

$16.0 B

Historical Costs Future Costs
(All Costs in 2002 Dollars)

Direct Costs Indirect Costs Costs to Workers
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Administrative and Bankruptcy 
Cost Savings

Should FAIR Act pass, future administrative costs are 
estimated to drop by $71 billion, an 87% decrease, as 
legal fees and court expenses are replaced by 
administrative system

If we assume that passage of legislation would prevent 
any additional asbestos-related bankruptcies, then the 
avoidable costs would increase from $71 billion to $85 
billion

The FAIR act will make defendants’ liabilities more 
predictable and manageable and reduce the number of 
asbestos-related bankruptcies in the future
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Administrative and Bankruptcy Costs
Breakdown of Deadweight Losses

$52 B

$96 B

Costs Avoided 
by FAIR Act

$85 billion

$11 B

Costs in Tort System

$.0 B

$20.0 B

$40.0 B

$60.0 B

$80.0 B

$100.0 B

Historical Costs Future Costs Future Costs 
with FAIR Act

(All Costs in 2002 Dollars)

Defense Legal Costs Defendants' Staff Time Plaintiff Legal Costs Plaintiffs' Time
Court Expenditures Claim Processing Costs Bankruptcy Costs
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Productivity Effects
Opportunity Cost of Asbestos Litigation

Another way to think about costs of asbestos is 
opportunity cost of litigation—resources are redirected 
away from productive tasks and spent on litigation

These costs affect an industry’s productivity, and can 
include

– Higher cost of capital
– Management costs—instead of running companies, managers 

spend resources and time dealing with asbestos
– Loss of foreign direct investment—foreign investors are unwilling 

to invest in productive ventures because of liability
– Lost restructuring opportunities—mergers, acquisitions and spin-

offs that would increase efficiency may stall due to asbestos and 
fraudulent conveyance liability concerns
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Industries with Asbestos Liability 
Have Lower Productivity Growth

NERA constructed a direct test of impact of asbestos 
liability on productivity

Compared performance of industries in U.S. versus 
performance in ten industrial countries  

– Collected industry-level productivity statistics from 1987–2000
– Compared productivity growth in each country to that in U.S.

For all ten countries, U.S. productivity growth was 
relatively lower for industries affected by asbestos 
litigation 
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Industries Heavily Affected by 
Asbestos

Industries heavily affected by asbestos litigation, representing 13 percent 
of GDP including about half the manufacturing sector in 2000, include:

Metal Ore Mining
Nonmetallic Mineral Mining and Quarrying
Utility System Construction
Building Equipment Contractors
Building Finishing Contractors
Other Specialty Trade Contractors
Basic Chemical Manufacturing
Plastics Product Manufacturing
Rubber Product Manufacturing
Clay Product and Refractory Manufacturing
Glass and Glass Product Manufacturing
Lime and Gypsum Product Manufacturing
Foundries
Electrical Equipment Manufacturing
Motor Vehicle Parts Manufacturing
Ship and Boat Building
Engine, Turbine, and Power Transmission 
Equipment Manufacturing
Other Heavy and Civil Engineering 
Construction

Foundation, Structure, and Building Exterior 
Contractors
Petroleum and Coal Products Manufacturing
Resin, Synthetic Rubber, and Artificial 
Synthetic Fibers and Filaments Manufacturing
Pesticide, Fertilizer, and Other Agricultural 
Chemical Manufacturing
Pharmaceutical and Medicine Manufacturing
Paint, Coating, and Adhesive Manufacturing
Soap, Cleaning Compound, and Toilet 
Preparation Manufacturing
Other Chemical Product and Preparation 
Manufacturing
Cement and Concrete Product Manufacturing
Other Nonmetallic Mineral Product 
Manufacturing
Iron and Steel Mills and Ferroalloy 
Manufacturing
Boiler, Tank, and Shipping Container 
Manufacturing
Agriculture, Construction, and Mining 
Machinery Manufacturing
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Advantages of NERA Measure of 
Effect of Asbestos on Productivity

NERA approach directly evaluates consequence of 
asbestos litigation

– International comparison controls for industry trends
– Comparison across industries removes absolute productivity 

advantages of individual countries
– Allows evaluation of effect of asbestos litigation on international 

competitiveness
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Historical U.S. Productivity 
Costs Due to Asbestos

Evaluated costs only for affected industries that produced 
traded goods

Estimate that, over 1987 to 2000, annual growth in traded 
goods sectors affected by asbestos litigation was 0.5% 
lower than it would have been without litigation

By 2000, this lower productivity growth led to $51 billion in 
lost annual production

This amounts to $303 billion if we add the productivity 
loss over the period from 1987 to 2000
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Claimant Recovery

Legal Fees
Defendant/Plaintiff Time

Cost of Capital

Lost Restructuring Opportunities

Costs of Bankruptcies to Workers 
Direct/Indirect Bankruptcy Costs

Loss of Foreign Direct Investment
Management Costs

Adding Up Total Historical 
Claimant Recovery and Costs

* Productivity Loss = Overall Productivity Loss ($303 billion) – Defendants’ Time ($7.5 billion) – Indirect Bankruptcy Costs ($3.7 billion)   

Claimant Recovery: $39 billion

Administrative Costs: $44 billion

Total Cost Estimate : $343 billion

Productivity Loss: $292 billion*

Bankruptcy Costs: $7.4 billion

Historical Costs

Historical Recovery
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Historical Costs Are Only a 
Fraction of Total Projected Losses

At least $96 billion in future administrative asbestos costs have been estimated, 
and  substantial productivity losses are also projected to continue for the 
foreseeable future

Claimant 
Recovery$39 billion $73 billion

Historical Recovery Future Recovery

Historical Costs Future Costs

Administrative 
Costs

Productivity 
Loss

Bankruptcy 
Costs

$44 billion

$7.4 billion $13.7 billion

Cost of Capital

Other Productivity Costs 

$82 billion

$292 billion
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Stock Market Valuation of 
Asbestos Legislation

Expected benefits of an asbestos reform bill include:
– Avoided deadweight loss; and
– Reduced uncertainty about future asbestos liabilities

We quantified the expected value of legislation using 
stock market valuation of defendant companies

– Stock prices reflect present value of expected future cash flows of 
issuing companies

– Asbestos legislation is expected to improve defendants’ cash 
flows, reduce uncertainty of cash flows, and lower the cost of 
capital

– Stock prices of asbestos defendants rise when prospects for the 
legislation improve

– As a lower-bound estimate, the market’s valuation of asbestos 
reform to asbestos defendants is $60–$137 billion
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Valuing Legislation
Index of Asbestos Defendants

To measure reform effect, NERA:
– Identified 93 solvent companies providing data on historical 

asbestos litigation in SEC filings
– Created market-capitalization-weighted asbestos defendants’

index of daily returns
– Measured “excess returns” controlling for performance of

S&P 500
Non-asbestos defendant peer company index



19

Valuing Legislation
The Changing Probability of FAIR Act’s Passage

To estimate impact of reform on Asbestos Defendants, 
calculate change in market capitalization when probability 
of FAIR Act passage changes

Analysis assumes either 67.5% or 50% increase in 
likelihood of reform at time of 2002 mid-term elections 

– On May 19, 2003, two analysts estimated probability of bill being 
passed  

“65% to 70%”
“Odds are against a bill becoming law”
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Valuing Legislation
What Does the Market Say?

Prospects of the asbestos defendants improve with 
positive news about legislation

– Stock prices of asbestos defendants respond more positively to 
news about legislation than other companies

Asbestos defendants’ market capitalization would 
increase by $60–$137 billion with Act’s passage

– $60–$81 billion compared to the response of S&P companies
– $101–$137 billion compared to a non-defendant index of 

companies matched by industry and market capitalization
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Valuing Legislation
What Does the Market Say?

Likely an underestimate of value to defendant companies
– Does not include all defendants likely to be positively affected by 

Act’s passage
– Assumes zero probability of reform before 2002 election

Not all asbestos defendants or insurers stand to gain from 
legislation 

Stock market has recognized the avoided legal and 
administrative costs and the reduced uncertainty about 
future asbestos liabilities as benefits of legislation
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About NERA

NERA Economic Consulting is an international firm of 
economists who understand how markets work. 

NERA economists devise practical economic advice related to highly 
complex business and legal issues arising from:

– Competition, regulation, public policy, strategy, finance, and litigation

We create strategies, studies, reports, expert testimony, and policy 
recommendations that:

– Reflect our specialization in industrial and financial economics
– Build upon our more than 40 years of practical experience

We are widely recognized for our independence 
– Our clients come to us expecting integrity 
– We commit to deliver unbiased findings 
– Our clients understand that this sometimes calls for willingness by them to 

listen to unexpected or even unwelcome news

NERA Economic Consulting was founded in 1961 as National 
Economic Research Associates. 
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