
 The law firm is now known as Patton Roberts, PLLC.   1

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TEXARKANA DIVISION

A. C. BROOKS, individually and on §
behalf of all others similarly situated, 

§
vs. 5:03CV256

§
THE LINCOLN NATIONAL LIFE
INSURANCE COMPANY and §
LINCOLN FINANCIAL DISTRIBUTORS,
INC., §

RECOMMENDED FINDINGS OF FACT AND CONCLUSIONS OF LAW
OF THE UNITED STATES MAGISTRATE JUDGE

DENYING CLASS CERTIFICATION

A.C. Brooks, individually and on behalf of all others similarly situated (“Brooks” or

“Plaintiff”), seeks certification of a class pursuant to Rule 23(a) and (b)(3) of the Federal Rules of

Civil Procedure.  Plaintiff also seeks an order appointing A.C. Brooks as class representative and

Patton, Roberts, McWilliams & Capshaw LLP  and Nix, Patterson & Roach, LLP as class counsel.1

The parties have submitted briefing and have made other submissions regarding class

certification.  The Court conducted a hearing on class certification on December 4, 2007.  Having

considered the parties’ submissions, as well as the testimony and oral argument at the class

certification hearing, the Court now makes the following recommended findings of fact and

conclusions of law with respect to Plaintiffs’ Amended Motion for Class Certification (“Certification

Motion”)(Docket Entry # 135).
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BACKGROUND

This case has a fairly long procedural background.  The action was commenced on December

9, 2003.  (Original Class Action Complaint for Securities Violations)(Docket Entry # 1).  Kenneth

Luke (the only named plaintiff at the time), individually and on behalf of himself and all others

similarly situated, filed this cause of action against The Lincoln National Life Insurance Company

and Lincoln Financial Distributors, Inc. (collectively “Defendants” or “Lincoln”).  Luke brought this

action as a class action under the Securities Exchange Act of 1934 (“Exchange Act”), individually

and on behalf of a class consisting of:

All persons who purchased an individual variable deferred annuity contract or a
certificate to a group variable deferred annuity contract issued by The Lincoln
National Life Insurance Company, or who made an additional investment in a
separate account investment option under such a contract, between December 10,
1998 and the present, which contract was used to fund a contributory (not defined
benefit) retirement plan or arrangement qualified for favorable income tax treatment
pursuant to Internal Revenue Code sections 401, 403, 408, 408A, or 457.

On May 26, 2004, Luke filed an Amended Class Action Complaint.  (Docket Entry # 10).

On July 26, 2004, Defendants filed a motion to dismiss Luke’s Amended Class Action Complaint

pursuant to Federal Rules of Civil Procedure 9(b) and 12(b)(6) and the Private Securities Litigation

Reform Act of 1995 (“PSLRA” or “Reform Act”) for failure to state a claim upon which relief can

be granted.  

On February 14, 2005, the Court appointed A.C. Brooks as Lead Plaintiff for the proposed

class pursuant to the provisions of the PSLRA.  The Court also approved Patton Roberts, PLLC and

Nix, Patterson & Roach LLP as Co-Lead counsel for Brooks and the proposed class.
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 Congress passed the Public Company Accounting Reform and Investor Protection Act of2

2002 (commonly referred to as the Sarbanes-Oxley Act) on July 26, 2002, and President Bush
signed the law on July 30, 2002.  The Court held that the Sarbanes-Oxley Act’s (“SOA”)
limitations period did not apply to Luke’s claims. The Court held Luke’s claims were time-barred
before the SOA’s effective date, and the SOA does not apply retroactively.  February 22, 2005
Report and Recommendation at pgs. 13-14.

3

On February 22, 2005, the undersigned issued a report and recommendation granting

Defendants’ motion to dismiss as it applied to Kenneth Luke.  On March 4, the Court adopted the

undersigned’s report and recommendation as the findings and conclusions of the Court.  2

Plaintiff filed his Second Amended Class Action Complaint (the “Complaint”) on February

14, 2005, alleging that Defendants violated Section 10(b) (and Rule 10b-5 promulgated thereunder),

Section 20(a) and Section 29(b) of the Exchange Act.  (Docket Entry # 39). The basis of the

Complaint is that Defendants omitted material information in connection with the sale of its variable

annuities. Compl. at ¶¶ 4-7. (“Defendants have violated their duties under the Exchange Act not to

omit material information in connection with the sale of securities”). Compl. at ¶ 6. 

On November 15, 2005, this Court found that the Complaint adequately pled that Lincoln

omitted the following facts in its prospectuses: (1) that the main economic value of variable

annuities, tax deferral, is unnecessary; (2) that variable annuities are suitable investments only when

an insurance need supports the recommendation; and (3) that variable annuities impose significantly

higher fees than comparable products. (Docket Entry # 61). The Court further found that the facts

alleged to be omitted in the prospectuses were material. (Id. at pg. 14). The Court also found the

Complaint adequately pled that Defendants had a duty to disclose the omitted facts. (Id. at pgs. 14-

15).  On February 8, 2006, the District Court rejected Defendants’ objections and adopted the Report

and Recommendation as the findings and conclusions of the Court. (Docket Entry # 67). 
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Brooks filed his original Motion for Class Certification on January 31, 2007 and filed his

Amended Motion for Class Certification the following June.  In his amended Certification Motion,

Brooks requests the Court certify the following class:

All persons who purchased an individual variable deferred annuity contract or who
received a certificate to a group variable deferred annuity contract issued by The
Lincoln National Life Insurance Company, or who made an additional investment in
a separate account investment option under such a contract, between December 10,
1998 and the present (Class Period), which contract was used for a contributory
retirement plan or which arrangement qualified for favorable tax treatment pursuant
to Internal Revenue Code sections 401k, 403, 408, 408A, or 457. Excluded from the
Class are Defendants, Defendants’ officers and directors, those persons’ immediate
families, and the successors and predecessors of any such excluded person or entity.

(Certification Motion at pg. 1).

The Court now makes the following findings of fact and conclusions of law and recommends

they be adopted by the District Judge presiding.

SPECIFIC FINDINGS OF FACT

I. The disclosures Lincoln provided to the Proposed Class 

1. In order to comply with federal securities laws, Lincoln prepares prospectuses for its variable

annuity products to include as part of the registration statement filed with the Securities & Exchange

Commission (“SEC”).  (Declaration of Sean F. Rommel in Support of Plaintiff's Reply in Support

of His Motion for Class Certification (“Rommel Reply Decl.”) Exh. 19 (Grubka Dep. Vol. I 30:4-8),

Exh. 25 at LINC00099727 (LFD Compliance Manual)).  Defendant Lincoln National Life Insurance

Company writes all the various prospectuses for all the variable annuity products.  (Rommel Reply

Decl. Exh. 23 (Frederick Dep. 36:16-21)). Defendant Lincoln National Life Insurance Company is

ultimately responsible for the content of the prospectus.  (Rommel Reply Decl. Exh. 23 (Frederick

Dep. 37:22-38:4)).
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2. Based on Lincoln’s guidelines and applications, Lincoln’s expectation is that the registered

representatives provide a prospectus to every applicant.  (Grubka Dep. Vol. I 43:12-44:10). The

clients rely on information provided in the prospectus in deciding whether or not they want to

purchase a product.  (Id. at 155:20-156:19).  

3. Because Lincoln must register each of its variable annuity products with the SEC separately,

Lincoln’s prospectuses are product-specific.  (Rommel Reply Decl. Exh. 19 (Grubka Dep. Vol. I

30:4-31:7,154:6-155:3), Exh. 25 at LINC00099727 (LFD Compliance Manual); Exhibits Filed By

Plaintiff at Class Certification (“Hearing Transcript”) Exh. 36 (Grubka Dep. Vol. I 144:4-7)).  Each

prospectus includes disclosures about the particular product, such as information on product features,

risk factors, fees, surrender charges and other costs associated with the product, as required by the

securities laws.  (Rommel Reply Decl. Exh. 19 (Grubka Dep. Vol. I 30:18-21, 32:1-5,83:19-22,

154:11-24)).

4. A variable annuity is a contract under which the issuer agrees to pay a periodic amount during

the distribution phase linked to the value of the underlying investments in the investor’s portfolio.

(Declaration of Robert Grubka in Opposition to Motion for Class Certification (“Grubka Decl.”) ¶

5).  A variable annuity is both a security and insurance product.  (Grubka Decl. ¶ 5).  Variable

annuities may be offered and sold only by persons licensed to sell securities and under the

supervision of a registered broker-dealer.  (Grubka Decl. ¶ 6).

5. Lincoln offered nine different series of variable annuities during the class period.  (Grubka

Decl. ¶ 12).

6. The benefits available in and fees applicable to the Lincoln variable annuities issued to

members of the proposed class were not uniform.  (Grubka Decl. ¶¶ 10-12, Exh. A (Lincoln product
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reference guides)).  Lincoln’s variable annuities provided investors with a broad range of

customizable options and fee structures.  (Grubka Decl. ¶¶ 8-12).  

7. Lincoln did not use a standard prospectus, application, or contract form for its variable

annuities.  (See, e.g., Grubka Decl. ¶ 13, Exhs. B-F (Lincoln contract forms), Exh. S (Lincoln

prospectus received by Brooks), Exh. T (Lincoln prospectuses); Declaration of Sean F. Rommel in

Support of Plaintiff’s Motion for Class Certification (“Rommel Decl.”) Exh. 14 (Lincoln

applications)).  Consistent with industry practice, the contracts and disclosure forms issued to the

proposed class varied based on the series of variable annuity and particular product features selected

by each purported class member.  (Grubka Decl. ¶ 14).  If there is information Lincoln can derive

from an application that clearly shows that suitability is not met, Lincoln has the right to reject the

application for that reason, among others.  Frederick, the Vice President and Chief Compliance

Officer at Lincoln National Life Insurance Company, is not aware of Lincoln rejecting an application

with regard to suitability. (Rommel Reply Decl. Exh. 23 (Frederick Dep. 229:4-13)).

II. Lincoln’s control over the content of other disclosures made to the Proposed Class

A. Lincoln did not sell its variable annuities directly to the Proposed Class.

8. Lincoln does not offer variable annuities to the public.  Instead, independent insurance

brokers who are licensed securities brokers offer Lincoln variable annuities and other deferred

annuities to their individual clients.    (Grubka Decl. ¶ 24).  

9. The Lincoln National Life Insurance Company (“LNLIC”) creates and issues variable

annuities, while its subsidiary, Lincoln Financial Distributors (“LFD”), a wholesaling organization,

distributes variable annuities to financial intermediaries such as broker-dealers, who in turn offer

Lincoln’s products to the public. (Declaration of Paul McDonald in Opposition to Motion for Class
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 In July 2007, the NASD was consolidated into what is now known as the Financial Industry3

Regulatory Authority (“FINRA”). For consistency with prior briefing, all references herein are to
the NASD.
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Certification (“McDonald Decl.”) ¶ 2; Rommel Reply Decl. Exh. 25 at LINC00099687 (LFD

Compliance Manual)).

10. Although LNLIC previously made a small volume of sales in a handful of geographic

locations (in fact, less than one-half of one percent of Lincoln’s total sales) to individuals in the

403(b) employer-sponsored plan market and was registered with the National Association of

Securities Dealers (“NASD”)  until 2007, Lincoln generally did not employ any “captive” sales3

representatives and did not directly sell its annuities to the proposed class.  (Grubka Decl. ¶¶ 24-25

n.3). In other words, no independent broker-dealer or registered representative is restricted to

offering Lincoln annuities exclusively.  Many offer other companies’ variable annuities and

insurance products.  (Grubka Decl. ¶ 25).   

11. Lincoln annuities were sold to the purported class members either by independent broker-

dealers or through employer-sponsored plan providers.  (Grubka Decl. ¶ 28; Declaration of Kelly D.

Clevenger in Opposition to Motion for Class Certification (“Clevenger Decl.”) ¶¶ 3,5; Rommel

Reply Decl. Exh. 23 (Frederick Dep. 24:5-10); Supplemental Declaration of Daniel McNeel Lane,

Jr. in Support of Defendants’ Surreply to Plaintiff's Amended Motion for Class Certification (“Lane

Supp. Decl.”) Exh. W (Grubka Dep. Vol. II 81:4-7)).

12. Virtually all registered representatives have their own individual fact finding tools and

procedures in formulating a financial plan for their customers.  The discussions can take place over

the phone, or in person, via other means such as e-mail, or any combination of these ways.  (Grubka

Decl. ¶ 45).
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13. Lincoln sold both individual and group variable annuities to employer-sponsored plans.

(Clevenger Decl. ¶ 5).  Employers of varying types and sizes included Lincoln’s variable annuities

within their sponsored plans.  (Clevenger Decl. ¶ 5).

B. The broker-dealers’ control over the contents of the disclosures made at the
point-of-sale

1.  The broker-dealers and registered representatives who sold Lincoln
variable annuities

14. Lincoln’s selling agreements with its broker-dealers specifically state that the broker-dealers

and their affiliated registered representatives are independent contractors of Lincoln. (See, e.g.,

Grubka Decl. Exh. G at LINC00067381, LINC00066563, LINC00067386; Rommel Decl. Exh. 12

at LINC00065207, LINC0006521O, LINC00065224, LINC00065497, LINC00066563).

15. The broker-dealers that sold Lincoln variable annuities include some of the world’s largest

investment companies, such as Smith Barney, UBS, and Merrill Lynch. (Grubka Decl. ¶ 15).

16. Independent broker-dealers and registered representatives usually have contracts with many

different life insurers, and they have no contractual or other requirements to sell only Lincoln

annuities.  (Grubka Decl. ¶ 25; Declaration of David C. Adams (“Adams Decl.”) ¶¶ 7, 14, 17).  In

fact, Lincoln’s selling agreements with broker-dealers expressly acknowledge that broker-dealers

“may represent any other insurance carriers and offer any other insurance, lines, products, or

business, whether or not such other carrier lines, products or business compete directly or indirectly

with Lincoln National.”  (See e.g., Grubka Decl. Exh. G at LINC0067381, LINC00066564,

LINC00067386; see also Grubka Decl. ¶ 26).
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17. The independent registered representatives and broker-dealers who sold Lincoln variable

annuities represented the interests of their own individual clients, not the interests of Lincoln.

(Grubka Decl. ¶¶ 25-26).

2.   The broker-dealers’ responsibility for training and supervising the    
    registered representatives who sold Lincoln variable annuities.

18. Broker-dealers typically use a selection process to identify and approve variable annuity

products to offer in their portfolio. (Grubka Decl. ¶¶ 15, 25).  Broker-dealers select the variable

annuity products that provide the best value for their customers.  (Grubka Decl. ¶¶ 15, 25).

19. The registered representatives who sold Lincoln’s variable annuities received sales and

compliance training from a wide variety of sources, including their own principal broker-dealers,

private educational companies, professional associations, and experience in other professions.

Attendance at yearly compliance meetings is also mandated by the NASD. (Grubka Decl. ¶¶ 38-39;

McDonald Decl. ¶¶ 5-7).  In addition, each broker-dealer provided its registered representatives with

the NASD member firm’s compliance manual. (McDonald Decl. ¶ 5; Rommel Reply Decl. Exh. 25

at LINC00099738 (LFD Compliance Manual)).

20. Lincoln has “relatively little practical ability” to control or influence the activities of the

broker-dealer, except to insist that each broker comply with applicable laws and regulations and

Lincoln’s applicable policies and procedures for the securities with which they are licensed.  (Grubka

Decl. ¶ 31).  Because registered representatives typically have contracts with numerous different life

insurers, Lincoln does not assume an obligation to train these registered representatives.  Lincoln

does not mandate registered representatives’ attendance at its educational seminars and meetings.

Some registered representatives have taken advantage of Lincoln’s optional education and training

opportunities while others have not.  (Grubka Decl. ¶ 37; Lane Supp. Decl. Exh. W (Grubka Dep.
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Vol. II 79:2-8)).  Lincoln offered product training to inform and educate registered representatives

about the different features available in its specific products through (1) seminars regarding product

features; (2) presentations and discussions at conventions; (3) special visits at the request of

broker-dealers; (4) advisory meetings; and (5) educational literature, such as product charts and

brochures. (Grubka Decl. ¶¶ 32-36, Exhs. L-M; McDonald Decl. ¶ 8, Exhs. E-F; Adams Decl. ¶¶ 6,

21; Rommel Reply Decl. Exh. 21 (McDonald Dep. 18:15-18, 23:6-24:8)).

3.  Registered representatives’ additional disclosures at the point-of-sale

21. The NASD expects registered representatives to discuss additional information, not covered

in the prospectus, about a variable annuity purchase with their customers at the point-of-sale.

(Rommel Decl. Exh. 7 (NASD NTM 99-35 (May 1999)), Exh. 8 (NASD Conduct Rule 2310)).  For

example, NASD Conduct Rule 2310 requires registered representatives to discuss investor-specific

information, such as the individual’s financial status, tax status, and investment objectives, to

determine whether a variable annuity would be a suitable investment before making a specific

recommendation.  (Rommel Decl. Exh. 8 (NASD Conduct Rule 2310)).  In addition, the NASD

reminds its members that, “Prospectus Information about important factors, such as fees and

expenses and the illiquidity of the product, should be discussed with the customer.”  (Rommel Decl.

Exh. 7 at 230 (NASD NTM 99-35 (May 1999))). The NASD also reminds its members that

“registered representatives should disclose to the customer that the tax-deferred accrual feature is

provided by the tax-qualified retirement plan and that the tax-deferred accrual feature of the variable

annuity is unnecessary,” pursuant to NASD rules. (Rommel Decl. Exh. 7 at 231 (NASD NTM 99-35

(May 1999))).
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22. Lincoln’s selling agreements require independent broker-dealers to supervise their affiliated

registered representatives to ensure compliance with state and federal law and NASD rules and

regulations.  (See, e.g., Grubka Decl. Exh. G at LINC000067380, LINC00066563, LINC00067385;

McDonald Decl. Exh. A at LINC00175356; Rommel Decl. Exh. 12 at LINC00065202,

LINC00065209, LINC00065223, LINC00065495, LINC00066563; see also Grubka Decl. ¶ 31;

McDonald Decl.  ¶ 3).  Accordingly, Lincoln’s selling agreements require independent

broker-dealers to indemnify Lincoln for any liability resulting from “malicious, intentional, reckless,

knowing, or negligent acts or omissions” made by registered representatives at the point-of-sale.

(See, e.g., Grubka Decl. Exh. G at LINC00067382, LINC00066564-LINC00066565,

LINC00067387; Rommel Decl. Exh. 12 at LINC00065203, LINC00065210, LINC00065223,

LINC00065496, LINC00066564, LINC00066565; see also Grubka Decl.  ¶ 27).  The representative,

not Lincoln, is responsible for all statements, written or oral, acts, or representations made.  (Grubka

Decl. Exh. G at LINC00066565, LINC00067387). 

23. In its training materials, Lincoln reminds broker-dealers of their obligations under the NASD

rules specifically, that they should sell variable annuities only when  appropriate for their customers

and that “there is no additional tax deferral benefit for annuity contracts purchased in an IRA or other

tax-qualified plan.” (Grubka Decl.  ¶¶ 34-37; see, e.g., Grubka Decl. Exh. J (as revised) at

LINC00272281, Exh. K (as revised) at LINC00151953, Exh. M at LINC00191186). 

24. Lincoln does not train or require broker-dealers or registered representatives to use any form

of “script” or standard “sales pitch.”  (Grubka Decl.  ¶¶ 16, 31-32; McDonald Decl.  ¶ 4; Adams

Decl.  ¶¶ 10, 13, 15-20).  “No promotional and marketing materials shall be used by Representative

to sell Lincoln National contracts unless such material has received prior written approval of Lincoln
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National.  No promotional and marketing material shall be disseminated or used in any manner

unless Lincoln National’s express approval has been given thereto.”  (Rommel Decl. Exh. 23

(Frederick Dep. 242:3-18)). Lincoln’s selling agreement requires that if a broker-dealer or registered

representative uses material that references Lincoln, it needs to be submitted to Lincoln for

preapproval. (Rommel Reply Decl. Exh. 23 (Frederick Dep. 79:11-80:8)). While Lincoln’s selling

agreements require broker-dealers and their affiliated registered representatives to use

Lincoln-approved advertising and marketing materials to describe Lincoln products, Lincoln allows

them to “use other materials that don’t reference Lincoln” at the point-of-sale.  (See Rommel Decl.

Exh. 12 at LINC00065207, LINC00065210, LINC00065224, LINC00065497, LINC00066564;

Rommel Reply Decl. Exh. 23 (Frederick Dep. 79:11-80:8, 242:3-22); Hearing Transcript Exh. 37

(Grubka Dep. Vol. I 148:2-149:12); Grubka Decl. Exh. G at LINC00067381-LINC00067382,

LINC00066564, LINC00067386; Lane Supp. Decl. Exh. S (Frederick Dep. 256:10-14), Exh. W

(Grubka Dep. Vol. II 78:9-20); Defendants’ Unopposed Motion for Leave to Supplement the Record

(“Defs’ Mot. to Supp. Record”) Exh. CC (Frederick Dep. 242:3-10)(“To describe the Lincoln

product, [broker-dealers must use authorized Lincoln advertising materials], but if they are selling

a Lincoln product, they can use other materials that don’t reference Lincoln.”); see also Rommel

Decl. Exh. 11 at 9 (Defs’ Answers to Plf’s Interrogatory No. 8); McDonald Decl.  ¶ 3).  For that

reason, independent broker-dealers must review all materials, even those provided by Lincoln to

determine if such materials are suitable before their affiliated registered representatives may use

them in sales presentations.  (Lane Supp. Decl. Exh. Z (McDonald Dep. 135:12-24); Rommel Decl.

Exh. 7 at 231 (NASD NTM 99-35 (May 1999)); Rommel Reply Decl. Exh. 21 (McDonald Dep.

24:2-24)).
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25. Registered representatives are not permitted to alter (by highlighting, underlining, or writing

on) a prospectus, because to do so would be a violation of the federal securities laws. (Rommel

Reply Decl. Exh. 19 (Grubka Dep. Vol. I 31:8-13)).  Similarly, Lincoln does not allow registered

representatives to use documents or other materials marked “not for use with public,” “for internal

use only,” or similar language because those materials “may or may not contain all the disclosures

that would be necessary to share with a client.” (Defs’ Mot. to Supp. Record Exh. CC (Frederick

Dep. 68:7-18)).

26. Although Lincoln does not control what registered representatives will say or what materials

will be provided at the point-of-sale, Lincoln expects that registered representatives will not only

provide potential customers with a current Lincoln prospectus, but will also disclose the risks and

advantages associated with its products, make the disclosures mandated by NASD rules, and comply

with their obligation to ensure sales are suitable.  (Rommel Reply Decl. Exh. 19 (Grubka Dep. Vol.

I 30:16-18, 47:6-12; Grubka Dep. Vol. II 101:12-22), Exh. 25 at LINC00099727 (LFD Compliance

Manual); Lane Supp. Decl. Exh. W (Grubka Dep. Vol. II 77:3-78:1, 81:8-22); Defs’ Mot. to Supp.

Record Exh. DD (Grubka Dep. Vol. II 14:6-15:9, 109:22-111:1)).

C.  The administrators of employer-sponsored plans’ control over the content of
disclosures made to employee-plan participants

27. Employer-sponsored plans are first sold to or approved by employers before an individual

investor has the opportunity to invest.  (Clevenger Decl.  ¶ 7). All employer-sponsored plans require

plan sponsor or state approval. (Clevenger Decl.  ¶ 8). 

28. Lincoln does not always control what information is presented to the individuals who invest

in Lincoln annuities through employer-sponsored plans.  (Supplemental Declaration of Kelly

Clevenger (“Clevenger Supp. Decl.”) at  ¶¶ 2-4).   
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29. When an employee enrolls in a Lincoln variable annuity through an employer-sponsored plan,

he or she can receive information about the features and benefits of the Lincoln product, as well as

applicable disclosures, in four different ways: (1) directly from the employer; (2) directly from a

registered representative; (3) directly from Lincoln; or (4) through an enrollment firm hired either

by Lincoln or the employer.  (Clevenger Decl.  ¶ 10).   Regardless of the source from which the

employee receives information about the Lincoln product, the material may be pre-approved by the

employer. (Clevenger Decl.  ¶ 10).

30. Some of the proposed class members who purchased Lincoln annuities through

employer-sponsored plans were not required to be provided a prospectus (by either the terms of the

plan or applicable law) and thus did not receive a prospectus.  (Clevenger Supp. Decl. at  ¶¶ 1-2).

Instead, they may have received a summary-plan description or other disclosure prepared by their

employer or a third-party advisor. (Clevenger Supp. Decl. at  ¶¶ 2-4). 

III. Lincoln’s prospectuses

A. Lincoln’s tax disclosures in its prospectuses

31. Lincoln included general disclosures concerning the tax consequences of purchasing a

deferred variable annuity in each prospectus issued throughout the class period.(See, e.g., Grubka

Decl. Exh. S at LINC0000000032-LINC0000000035; see also Grubka Decl. Exh. T at

LINC00017200, LINC00017233-LINC00017237, LINC00034802, LINC00034832-LINC00034837,

LINC00016818, LINC00016848-LINC00016852, LINC00015952, LINC00015985-LINC00015989,

LINC00014314, LINC00014350-LINC00014354, LINC00015122, LINC00015160-LINC00015164;

Lane Supp. Decl. Exh. X at 1, 47-50; Rommel Reply Decl. Exh. 19 (Grubka Dep. Vol. I 77:15-23)).

For example, the general tax disclosures provide that for nonqualified annuities the “federal income
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tax law generally does not tax any increase in your contract value until you receive a contract

distribution” as long as certain requirements are satisfied.  (Grubka Decl. Exh. S at

LINC0000000032).  The disclosures further define a nonqualified annuity as a “contract not issued

in connection with a qualified retirement plan receiving special tax treatment under the tax code,

such as an IRA or a section 403(b) plan.”  (Id.).  The disclosures further provide that contracts are

designed for use in connection with “certain types of retirement plans that receive favorable

treatment under the tax code.”  (Grubka Decl. Exh. S at LINC0000000033). For those persons

planning on using a Lincoln contract in connection with a qualified plan, the disclosures advise that

the person obtain advice from a competent tax adviser.  (Grubka Decl. Exh. S at LINC0000000033-

LINC0000000034).

32. Prior to the purchase of his Lincoln variable annuity, A.C. Brooks received the 2001 Lincoln

prospectus, containing the general tax information. (See, e.g., Grubka Decl.  ¶ 53, Exh. S at

LINC0000000032-LINC0000000034 (2001 Lincoln prospectus received by Brooks)). 

33. Beginning in May 2003, Lincoln placed the following disclosure on the front page of its

prospectuses: 

Generally, you do not pay federal income tax on the contract’s growth until it is paid
out.  Qualified retirement plans already provide for tax deferral.  Therefore, there
should be reasons other than tax deferral for acquiring the contract within a qualified
plan.

(See, e.g., Grubka Decl. Exh. S at LINC0000000032-LINC0000000034, Exh. T at LINC00017200,

LINC00034802, LINC00016818, LINC00015952, LINC00014314, LINC00015122; Lane Supp.

Decl. Exh. X at 1).
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 Federal Rule of Evidence 702 governs the admissibility of expert testimony. This rule provides:4

 
If scientific, technical, or other specialized knowledge will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education, may testify thereto
in the form of an opinion or otherwise, if (1) the testimony is based upon
sufficient facts or data, (2) the testimony is the product of reliable principles and
methods, and (3) the witness has applied the principles and methods reliably to the
facts of the case. 

FED. R. EVID. 702.  

 On November 21, 2007, Defendants filed a Motion to Exclude the Expert Testimony of Tom5

Bakos (Docket Entry # 157). In an Order filed contemporaneously with these Recommended
Findings of Fact and Conclusions of Law of the Magistrate Judge, the undersigned grants
Defendants’ motion.  Given the Court’s obligation to consider the reliability of experts at the
class certification stage and the Court’s further obligation to “‘find,’ not merely assume, the facts
favoring class certification,” the Court’s reasoning regarding Defendants’ motion to exclude is
more clearly outlined herein.  Oscar Private Equity Investments v. Allegiance Telecom, Inc., 487
F.3d 261, 267-70 (5th Cir. 2007).
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B. Lincoln’s disclosure of fees and charges associated with its variable annuity
products

1. Plaintiff’s expert and FED. R. EVID. 7024

34. Plaintiff’s expert, Tom Bakos,  is the principal for Tom Bakos Consulting, Inc., an actuarial5

consulting firm.  (Rommel Reply Decl. Exh. 18 (Bakos Rep. ¶ 1)).  In his report, Bakos opines

primarily on three topics: (1) the processes and considerations utilized in pricing variable annuities;

(2) the sufficiency of the disclosures made in prospectuses for variable annuities; and (3) the market

for variable annuities and other investment products.  Bakos’ report is premised on his theory that

Lincoln’s actuaries imposed a uniform “implicit charge” for tax deferral when pricing its variable

annuities. Plaintiff asserts the implicit charge for a tax-deferral feature not received from the product

is a charge that would erode any “other reason” to purchase the variable annuity inside a qualified

plan.  (Plaintiff’s Proposed Findings of Fact and Conclusions of Law at pg. 26).  By asserting the
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variable annuity products sold to the class were “unsuitable,” Plaintiff asserts he has demonstrated

“loss causation.”  (Id.)

35. Bakos believes the insurance fees and charges in Lincoln’s variable annuity contracts,

including the Guaranteed Minimum Death Benefits (“GMDB”) and Guaranteed Minimum Living

Benefits (“GMLB”), have little or no value.  (Bakos’ report ¶ 24).  Lincoln’s expert, Dr. Robert J.

MacKay, identified the annual fees made for insurance benefits as the Mortality & Expense

(“M&E”) fee, an administrative charge, and a fixed per contract fee.  (Id.).  According to Bakos, all

of the GMDB and GMLB guarantees that Dr. MacKay identified as provided in Lincoln’s deferred

variable annuity contracts are either optional benefits covered by explicit fees or charges to the

policyowner or are automatically included benefits and have an explicit pricing charge.  (Id. at ¶28).

Bakos opines the other living guarantees and benefits provided by Lincoln and identified by MacKay

either are covered by a higher M&E fee and have an explicit pricing cost; have a cost recognized in

pricing that is implicitly covered by the charges Lincoln makes; or have no cost effect at all.  (Id.).

Bakos takes issue with the opinions expressed by MacKay as to the value of the insurance benefits

contained in Lincoln’s deferred variable annuity products.  (Id. at ¶ 32). According to Bakos, the

M&E risk charge is a disguised sales load.  (Id. at ¶ 33-35).  Finally, Bakos opines that Lincoln has

not provided adequate disclosures to Plaintiff and the class members, and this made it impossible

for Plaintiff and the class members to make a reasoned decision regarding the suitability of funding

a qualified plan with a deferred variable annuity, causing them to suffer damages.    

36. Bakos has not identified a reliable actuarial methodology that he used to develop his self-

entitled “implicit charge” theory.  (Lane Daubert Decl. Exh. C (AUL Bakos Dep. 112:6-118: 12)).
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 For these reasons, the Court finds Bakos’ opinions for purposes of determining class6

certification are not supported by reliable principles and methods nor are they supported by
sufficient facts as required by Federal Rule of Evidence 702. See Order Excluding Plaintiff’s
Expert Bakos, filed contemporaneously herewith.  
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Nor has Bakos identified a actuary, academic article, or actuarial discussion paper that verifies or

tested his theory.  (Lane Daubert Decl. Exh. A (Bakos Dep. 48:14-51:15, 169:4-173:5, 190:1-17,

191:8-193:15,222:14-18); Rommel Reply Decl. Exh. 18 (Bakos Rep. Exhs. 1-9)).

37. There is no evidence in the record of a methodology that could verify the existence of the

alleged “implicit charge.”   Bakos could not describe any methodology that would enable him to

verify the existence of the alleged implicit charge, even if he had reviewed Lincoln’s pricing

documents.  (Lane Supp. Decl. Exh. T (Bakos Dep. 136:9-138:8); Defs’ Mot. to Supp. Record Exh.

AA (Bakos Dep. 135:8-136:12); Lane Daubert Decl. Exh. A (Bakos Dep. 202:10-24)).

38. Moreover, neither Bakos nor any actuary he could identify has ever calculated this implicit

charge,” or even discussed that it exists. Lane Supp. Decl. Exh. T (Bakos Dep. 50:4-51:15,

133:24-134:3); Lane Daubert Decl. Exh. A (Bakos Dep. 169:9-172:4, 190:1-17, 191:8-20,

192:22-193:15)).  6

2. Lincoln’s experts

39. Lincoln has never included any charge for tax deferral in the pricing models for its variable

annuity products. (Declaration of Brian A. Kroll in Opposition to Plaintiff's Motion for Class

Certification (“Kroll Decl.”)  ¶¶ 9-10; Lane Supp. Decl. Exh. Y (Smith Dep. 104:8-105:5)).

40. Brian Kroll, Vice President of Variable Annuity and Income Product Pricing for Lincoln,

who has over 15 years of experience pricing variable annuities, is not aware of an “implicit charge”

for tax deferral, as Bakos describes. (Kroll Decl.  ¶¶ 2-7, 9, 11).  Kroll also explained that Lincoln
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does not include a charge for tax deferral, either implicitly or explicitly, as a component in pricing

its variable annuities. (Kroll Decl.  ¶¶ 9-10). 

41. John O’Sullivan, a consulting actuary with experience primarily in pricing variable annuity

products, opined that actuaries do not incorporate tax-deferral into their pricing. (Lane Supp. Decl.

Exh. R (O’Sullivan Rep.  ¶¶ 3, 8-10, 20)).  O’Sullivan also asserted in his report that Bakos’

“implicit charge” theory for tax deferral “makes no sense, especially in an industry where there is

intense competition” and is contradicted by observable facts in the marketplace. (Lane Supp. Decl.

Exh. R (O’Sullivan Rep.  ¶¶ 8-10, 14-24)).   

42. Dr. Robert Mackay, Lincoln’s economist, conducted several studies to assess the

competitiveness of the variable annuity industry. (Declaration of Daniel McNeel Lane, Jr. in Support

of Defendants’ Brief in Opposition to Motion for Class Certification (“Lane Decl.”) Exh. Q (Mackay

Rep.  ¶¶ 78-97)).  Dr. Mackay concluded that “the variable annuity industry is a highly competitive

one and that it would be impossible for Lincoln to set its fees in a way that it earns pure profit.”

(Lane Decl. Exh. Q (Mackay Rep.  ¶¶ 69, 79)). 

43. Bakos’ contention that variable annuity fees are set in the non-qualified “market” and remain

high because of the competition between issuers for shelf-space is based on a flawed understanding

of economic markets and the factors that determine how prices are set.  (Lane Daubert Decl. Exh.

B (Mackay Sur-Reply Rep. ¶¶ 16-24)).  As Dr. Mackay explained, competitive pressures in the

variable annuity and broker-dealer markets and the complexity of products offered in the variable

annuity marketplace render Bakos’ theory untenable.  (Lane Decl. Exh. Q (Mackay Rep. ¶¶ 78-97);

Lane Daubert Decl. Exh. B (Mackay Sur-Reply Rep. ¶¶ 19, 21-24)). 
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44. Dr. Mackay conducted economic models and confirmed that Bakos’ theory does not match

the economic reality in the variable annuity marketplace.  Dr. Mackay’s studies show no correlation

between the tax disclosures of variable annuity issuers and the fees they charge.  (Lane Decl Exh.

Q (Mackay Rep. ¶¶ 17, 67-77)).  More detailed disclosures about tax redundancy have had no impact

on fees in the variable annuity market, or specifically on Lincoln’s fees structure.  It did not cause

Lincoln to lower its fees.  (Lane Decl. Exh. Q (Mackay Rep. ¶¶ 17, 70-77)).  Dr. Mackay found that

higher variable annuity fees are charged industry-wide for more generous death benefits, not tax

deferral.  (Lane Decl. Exh. Q (Mackey Rep. ¶ 76)).  

45. The mortality and expense (“M&E”) fees associated with Lincoln’s variable annuities are

based on market forces, such as consumer demand and competition, costs associated with product

production and distribution, product and quality differences, and the costs of insuring (through

hedging and maintaining reserves) against the risks associated with the product’s insurance features

and other guarantees. (Grubka Decl.  ¶¶ 8-12; Lane Decl. Exh. Q (Mackay Rep.  ¶¶ 17, 46-53, 69,

78-109); Kroll Decl.  ¶ 8; Lane Daubert Decl. Exh. B (Mackay Sur-Reply Rep.  ¶¶ 10 n.1, 12-15)).

46. Dr. Mackay reviewed published economic literature and found that variable annuities offer

unique and useful features which reduce the risks of investing for retirement and provide for other

benefits. (Lane Decl. Exh. Q (Mackay Rep.  ¶¶ 17, 39-45)).    

47. Dr. Mackay found that the insurance and other guarantees unique to variable annuities have

substantial value for investors and, consequently, impose substantial costs and risks on issuers.

(Lane Decl. Exh. Q (Mackay Rep.  ¶¶ 98-108)). In fact, Dr. Mackay found that issuers have

experienced large losses and increased reserves due to the risks of such guarantees. (Lane Decl. Exh.

Q (Mackay Rep.  ¶¶ 102, 104-106)).   
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  See 26 U.S.C. §§ 403, 408, 457, 501.7
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48. Dr. Mackay also found that the complexity of these unique features could raise the costs of

distribution, due to the necessity of additional training for representatives and additional time and

effort required for the registered representatives to explain the product to their customers and provide

financial advice. (Lane Decl. Exh. Q (Mackay Rep.  ¶ 51)).

49. Consequently, Dr. Mackay concluded that variable annuity issuers must charge fees that

cover the risks and costs associated with these features.  (Lane Decl. Exh. Q (Mackay Rep.  ¶¶

97-109)). 

50. O’Sullivan also confirmed that issuers must charge fees to cover the real and uncertain

exposure issuers face and must account for due to the risks associated with these features.  (Lane

Decl. Exh. R (O’Sullivan Rep. ¶¶ 11-12, 25-39)). 

IV. Proposed Class members’ knowledge that variable annuities do not offer any additional
tax deferral when used to fund a qualified plan.

A.  The taxation of variable annuities and qualified plans is public information.

51. The Internal Revenue Code (“IRC”) explicitly sets forth the tax treatment of variable

annuities and qualified retirement plans.   These tax provisions were made public when enacted by7

Congress and published in the IRC.  Section 501(a) of the IRC, enacted in 1954, plainly specifies

that qualified retirement trusts enjoy tax-exempt status.    Other sections of the Code provide for8

tax-deferred status of certain retirement plans, including Section 408 for individual retirement

accounts (the type of plan Brooks participated in); Section 403(b) for tax-sheltered annuities and

custodial accounts; and Section 457(b) for plans maintained by government employers.    9
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52. In June 2000, the SEC issued a press release and brochure titled Variable Annuities: What

You Should Know, which specifically states: 

‘[I]f you are investing in a variable annuity through a tax-advantaged
retirement plan (such as a 401(k) plan or IRA), you will get no
additional tax advantage from the variable annuity.  Under these
circumstances, consider buying a variable annuity only if it makes
sense because of the annuity’s other features, such as lifetime income
payments and death benefit protection.’

(Rommel Decl. Exh. 2 at 2 (SEC Press Release & Brochure, “Variable Annuities: What You Should

Know” (June 2000))).  

B.  The registered representatives’ disclosures

53. The independent broker-dealers and registered representatives who sold Lincoln’s products

were required by NASD rules to notify investors that variable annuities do not offer any additional

tax deferral benefit when used to fund a qualified plan. (Rommel Decl. Exh. 7 (NASD NTM 99-35

(May 1999))).

54. The April 12, 2001 NASD complaint against American United Life Insurance Company, in

its capacity as a registered broker-dealer with the United States Securities & Exchange Commission

and a member of NASD, demonstrates that the NASD monitors broker-dealers who directly sell

variable annuities to ensure they adequately disclose in their marketing and advertising materials

“that variable contracts purchased for tax-deferred plans provide no additional tax benefit to the

purchaser beyond those benefits that are inherent in qualified retirement plans.” (Rommel Decl. Exh.

3 (Department of Enforcement v. American United Life Insurance Co., Disciplinary Proceeding No.

C05010011, NASD Regulation, Inc., Office of Hearing Officers, Amended Complaint (April 12,

2001))).         
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55. The independent broker-dealers and registered representatives who sold Lincoln’s products

developed a variety of disclosures about the tax redundancy issue to provide to their individual

customers. (Grubka Decl. ¶¶ 50, 55-56, Exh. V (UBS Financial Services cover letter “Understanding

Your Variable Annuity”), Exh. W (Edward Jones form “Variable Annuity: Purchase in a Tax

Qualified Account”); Lane Supp. Decl. Exh. S (Frederick Dep. 258:1-9), Exh. W (Grubka Dep. Vol.

II 76:13-16, 81:17-82:22); Adams Decl.  ¶ 19). Many broker-dealers have written policies expressly

requiring their representatives to disclose to qualified plan customers that a variable annuity does

not provide additional tax deferral benefits. (McDonald Decl. ¶ 5; Grubka Decl.  ¶¶ 55-56).

C.  The administrators of employer-sponsored plans’ disclosures 

56. The administrators, employers, consultants, and plan sponsors, who opted to offer Lincoln

variable annuity products in employer-sponsored plans, are generally aware that the employee

participants need not invest in a variable annuity in order to obtain tax deferral on their plan

investments. (Clevenger Decl.  ¶ 7).

57. Administrators of employer-sponsored retirement plans are required by law to provide their

employee-participants with a 402(f) disclosure, which explains the consequences of taking money

out of a company pension fund and informs investors that there are a range of investment options

in the marketplace, some of which offer continued tax deferral and some of which do not.  10

V. Variable annuities can be suitable investments for use inside qualified plans.

A.  Variable annuities offer features unavailable in other investment products.

58. Variable annuities can be suitable investments for investors in qualified plans. (Lane Decl.

Exh. Q (Mackay Rep.  ¶¶ 17, 54-62); Clevenger Decl.  ¶ 8; Lane Supp. Decl. Exh. Y (Smith Dep.
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104:8-105:5)).  This fact is recognized by the SEC, the NASD, and in the Internal Revenue Code.

 (Rommel Decl. Exh. 2 at 2 (SEC Press Release & Brochure, “Variable Annuities: What You Should

Know” (June 2000)), Exh. 6 (NASD NTM 96-86 (Dec. 1996)), Exh. 7 (NASD NTM 99-35 (May

1999)); 26 U.S.C. §§ 72, 401(f), 403(b), 408(b)). 

59. Variable annuities offer unique features unavailable in mutual funds, any other investment

product, or combination of investment and insurance products. (Lane Decl. Exh. Q (Mackay Rep.

¶¶ 17, 40, 43); Grubka Decl.  ¶¶ 8-9; Lane Supp. Decl. Exh. T (Bakos Dep. 116:1-118:20); Rommel

Decl. Exh. 2 at 1-2 (SEC Press Release & Brochure, “Variable Annuities: What You Should Know”

(June 2000)), Exh. 7 (NASD NTM 99-35 (May 1999))).  

60. Members of the proposed class purchased Lincoln’s variable annuities for a variety of

reasons, unrelated to tax deferral. (Grubka Decl.  ¶¶ 17-23). 

61. In addition, for some members of the proposed class, a Lincoln annuity was the only

investment option available within their employer-sponsored plan. (Clevenger Decl.  ¶ 9; Lane Decl.

Exh. Q (Mackay Rep.  ¶¶ 17, 56); Rommel Decl. Exh. 7 at 231 (NASD NTM 99-35 (May 1999))).

B.  Registered representatives’ suitability analyses at the point-of-sale

62. The registered representatives who sold Lincoln’s individual deferred variable annuities

conducted their own independent suitability analyses at the point-of-sale, in accordance with NASD

Conduct Rules 2310 and 3010. (Rommel Decl. Exh. 6 (NASD NTM 96-86 (Dec. 1996)), Exh. 7

(NASD NTM 99-35 (May 1999)), Exh. 8 (NASD Conduct Rule 2310); Grubka Decl.  ¶¶ 24-25, Exh.

R (NASD Conduct Rule 3010); Adams Decl.  ¶¶ 9-16, 18, 24-25).  These suitability analyses were

the result of individual interactions between the registered representatives and the proposed class
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members. (Grubka Decl. ¶ 16; Hearing Transcript Exh. 37 (Grubka Dep. Vol. I 147:18-24,

148:17-20)).  

63. The registered representatives provided unique sales presentations and suitability

determinations in discharging their duties at the point-of-sale. (Grubka Decl.  ¶¶ 15, 28, 46-47;

Adams Decl.  ¶¶ 2-8, 10-11, 13, 15-20).  The registered representatives interactions with the

proposed class members varied, due to the differences in experience, market focus, and styles of the

many independent broker-dealers and registered representatives that sold Lincoln’s annuities.

(Grubka Decl.  ¶¶ 15, 28, 46-47; Adams Decl.  ¶¶ 2-8, 10-11, 13, 15-20).   Each broker-dealer or

registered representative employed his or her own business philosophy, client development and sales

approach, and marketing techniques when selling Lincoln’s variable annuities. (Grubka Decl.  ¶ 28).

Moreover, each broker-dealer or registered representative provided different written materials

(including Lincoln-approved and other generic materials), employed different sales techniques, and

used Lincoln-approved materials to varying degrees in his or her presentation.   (Grubka Decl.  ¶ 52).

64. The sales presentations and suitability determinations provided to the proposed class also

depended on various factors.  These factors are unique to each investor, including, among other

things, the age, sophistication and investment experience, risk tolerance, and investment objectives

of the client.  The broker-dealer or registered representative also considers the income and existing

assets of the individual investor and any other special needs or circumstances of the client.  Other

factors affected the sales presentations and suitability determinations include the prior relationship

between the broker-dealer or registered representative and the client; the physical setting of their

meeting(s); and the time spent in and number of their meetings. (Grubka Decl.  ¶¶ 41-45; Lane Decl.
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Exh. Q (Mackay Rep.  ¶¶ 17, 21, 63-66); Adams Decl.  ¶¶ 9-11, 13, 15-20; Hearing Transcript Exh.

37 (Grubka Dep. Vol. I 147:18-24, 148:17-20)). 

65. Registered representatives recommended Lincoln’s variable annuities to members of the

proposed class to satisfy the unique circumstances and investment objectives of each individual

investor. (Grubka Decl.  ¶ 16; Adams Decl.  ¶¶ 9-14, 16, 18).

C.  Administrators of employer-sponsored plans’ suitability analyses

66. In the employer market, administrators of employer-sponsored plans, often using plan

consultants and other professionals, performed analyses of the features and charges associated with

Lincoln’s variable annuities to determine that the products were suitable for their employees before

offering them through their plans. (Clevenger Decl.  ¶¶ 7-9; Lane Decl. Exh. Q (Mackay Rep.  ¶¶

17, 56-59, 62, 66)).

VI. Suitability reviews

67. NASD Conduct Rules 2310 and 3010 require that the broker-dealers and their registered

representatives who directly sell variable annuities to the public are responsible for ensuring that a

sale is suitable. (Rommel Decl. Exh. 6 (NASD NTM 96-86 (Dec. 1996)), Exh. 7 (NASD NTM 99-35

(May 1999)), Exh. 8 (NASD Conduct Rule 2310); Grubka Decl. ¶ 49, Exh. R (NASD Conduct Rule

3010)).   The NASD has explicitly stated that “[t]he ultimate suitability responsibility on any

solicited sale is with the person who is dealing with the customer.”   (Rommel Decl. Exh. 4 at 13

(NASD Regulatory and Compliance Alert (Summer 1999))).

68. Likewise, the SEC imposes an affirmative duty on “[f]inancial professionals who sell

variable annuities … to advise [their customer] as to whether the product they are trying to sell is

suitable to [their customer’s] particular investment needs.” (Rommel Decl. Exh. 2 at 9 (SEC Press
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Release & Brochure, “Variable Annuities: What You Should Know” (June 2000)); Grubka Decl.  ¶

49).

69. NASD Conduct Rule 2310 and NASD Notice to Members 99-35 and 96-86 outline the

factors that broker-dealers and their registered representatives should consider in determining

whether a particular variable annuity product is appropriate for a customer’s needs. (Rommel Decl.

Exh. 6 (NASD NTM 96-86 (Dec. 1996)), Exh. 7 (NASD NTM 99-35  (May 1999)), Exh. 8 (NASD

Conduct Rule 2310); Rommel Decl. Exh. 1 (Vermont Dept. of Insurance Bulletin 129)).  Rule 2310

specifically requires NASD broker-dealer members to “make reasonable efforts to obtain information

concerning: (1) the customer’s financial status; (2) the customer’s tax status; (3) the customer’s

investment objectives; and (4) such other information used or considered to be reasonable by such

member or registered representative in making recommendations to the customer.” (Rommel Decl.

Exh. 8 (NASD Conduct Rule 2310(b)); Rommel Reply Decl. Exh. 25 at LINC00099706 (LFD

Compliance Manual)). 

70. Lincoln’s selling agreements specifically provide that the selling broker-dealers and their

affiliated registered representatives are responsible for conducting suitability analyses at the

point-of-sale. (See, e.g., Grubka Decl. Exh. G at LINC0006382, LINC00066565, LINC00067387;

Rommel Decl. Exh. 12 at LINC00065223, LINC00065226, LINC00065496, LINC00065500,

LINC00066565; see also Grubka Decl.  ¶ 27; McDonald Decl.  ¶¶ 3, 5; Rommel Decl. Exh. 13 at

LINC00063275-LINC00063276 (Response Letter from Patrick Caulfield, VP & Chief Compliance

Officer of Lincoln to Amy Lynch, Special Investigator for the NASD Department of Enforcement

(Feb. 15, 2005)); Rommel Reply Decl. Exh. 24 (Dillman Dep. 42:2-4); Lane Supp. Decl. Exh. S

(Frederick Dep. 262:7-264:7)). Because Lincoln did not directly sell its products, it could not have
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provided specific advice or made specific recommendations to prospective customers. (Rommel

Reply Decl. Exh. 21 (McDonald Dep. 126:13-25), Exh. 24 (Dillman Dep. 16:11-17:25), Exh. 25 at

LINC00099705 (LFD Compliance Manual)).  

71. Lincoln relied on broker-dealers and their affiliated registered representatives to ensure that

each sale of a Lincoln variable annuity was suitable. (Rommel Reply Decl. Exh. 19 (Grubka Dep.

Vol. I 154:6-155:3), Exh. 20 (Smith Dep. 91:7-11), Exh. 21 (McDonald Dep. 98:24-99:16,

126:13-25), Exh. 23 (Frederick Dep. 20:9-23:17, 24:5-16, 123:15-124:6, 125:13-24, 135:21-137:7,

227:25-228:10), Exh. 24 (Dillman Dep. 14:23-15:8, 16:11-17:25), Exh. 25 at

LINC00099705-LINC00099706, LINC00099724 (LFD Compliance Manual); Hearing Transcript

Exh. 41 (Smith Dep. 174:10-175:12); Lane Supp. Decl. Exh. S (Frederick Dep. 262:7-21); Defs’

Mot. to Supp. Record Exh. BB (Dillman Dep. 25:6-26:13), Exh. DD (Grubka Dep. Vol. II

109:22-111:1)). To confirm that the broker-dealers satisfied their duty, Lincoln required each

broker-dealer who sold its products to provide an annual certification that suitability analyses were

completed. (Rommel Reply Decl. Exh. 23 (Frederick Dep. 26:23-28:13, 230:10-231:20), Exh. 25

at LINC00099725 (LFD Compliance Manual)). However, in certain circumstances, the independent

broker-dealer or registered representative, who had direct contact with the prospective customer, may

have rejected a completed Lincoln annuity application when the Lincoln product did not fit the needs

or goals of the particular individual. (Rommel Decl. Exh. 11 at 5-7 (Defs’ Answers to Plf’s

Interrogatory Nos. 3-4)).  Because broker-dealers did not customarily notify Lincoln of the reasons

for which applications were rejected when that occurred, Lincoln has no record of applications which

may have been rejected. (Rommel Decl. Exh. 11 at 5-7 (Defs’ Answers to Plf’s Interrogatory Nos.

3-4)).  
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72. Independent broker-dealers developed their own internal materials to ensure that their

registered representatives made suitable sales. (McDonald Decl.  ¶ 5; Lane Supp. Decl. Exh. S

(Frederick Dep. 256:15-257:2)).  For example, several large broker-dealers, such as Merrill Lynch,

Edward Jones and UBS Financial Services have detailed computer software that their registered

representatives must use when selling variable annuity products. (McDonald Decl. ¶ 5; see, e.g.,

McDonald Decl. Exhs. B-D). These programs outline in detail the disclosures the registered

representatives are required to make regarding the variable annuity and product suitability.

(McDonald Decl.  ¶ 5). 

73. Moreover, registered representatives are required to acknowledge to their principal

broker-dealer that the variable annuity being sold to a particular policyholder is suitable for his or

her needs. (Grubka Decl. ¶  23; McDonald Decl. ¶  5).  Broker-dealers are required to do annual

reviews of the sales and suitability analyses performed by their affiliated registered representatives,

pursuant to NASD rules. (Lane Supp. Decl. Exh. S (Frederick Dep. 263:4-15)).  In addition, the

NASD oversees and polices the activities of its members, and every broker-dealer member is subject

to audit by the NASD. (Lane Supp. Decl. Exh. S (Frederick Dep. 263:16-19, 264:8-25)).

VII. The Proposed Class

74. The Proposed Class includes investors who purchased Lincoln variable annuities between

December 10, 1998 and the present.  (Second Amended Complaint ¶ 1).  

75.  The Proposed Class includes investors who purchased a Lincoln variable annuity before

December 10, 1998, and made contributions to their account after that date.  (Id.).

76. The Proposed Class includes investors who purchased a Lincoln variable annuity after this

lawsuit was filed December 9, 2003.  (Id.).
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VIII. Brooks as class representative.

77. Brooks reviewed the complaint filed against The Lincoln National Life Insurance Company

and Lincoln Financial Distributors, Inc.  (Brooks Decl. ¶ 3).  In his declaration, Brooks states he

retained Co-Lead Counsel because he believes they possess the requisite expertise in nationwide

securities class action litigation and have sufficient legal and fiscal resources to vigorously prosecute

this action on behalf of all Class members.  (Id.).

78.  At his deposition, Brooks could not articulate why he chose class counsel to handle this case.

Lane Decl. Exh. A (Brooks Dep. 165:13-166-2).    

79. In his declaration, Brooks states he will supervise and monitor the progress of this litigation

and actively participate in its prosecution.  (Brooks Decl. ¶4).  Brooks will participate in regular

discussions with Co-Lead Counsel and attend hearings and court conferences as appropriate.  (Id.).

Brooks understands his duties and responsibilities as a class representative.  (Id. at ¶¶5-6).  Brooks

is prepared to personally travel when necessary or to be available by telephone or video conference.

(Id. at ¶7).  

80. Brooks met with his counsel only once before filing suit. Lane Decl. Exh. A (Brooks Dep.

167:6-9). 

81. Brooks has no fee agreement with class counsel. Lane Decl. Exh. A (Brooks Dep.

166:22-24).     

82. Brooks has not reviewed any time or expense reports of class counsel. Lane Decl. Exh. A

(Brooks Dep. 169:25-170:2).

83. Brooks has no idea how much time his counsel has spent on the case. Lane Decl. Exh. A

(Brooks Dep. 170:3-5).
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84. Brooks has not given his counsel any direction regarding what to do or not to do in this case.

Lane Decl. Exh. A (Brooks Dep. 170:6-9).  

85. Brooks’ sole source of information concerning the case is the Second Amended Complaint

(“SAC”). Lane Decl. Exh. A (Brooks Dep. 174:10-19).

86. Brooks does not remember whether he reviewed the Second Amended Complaint prior to

its being filed with the Court, but he did not suggest any changes to the complaint. Lane Decl. Exh.

A (Brooks Dep. 161:10-24).

87. Brooks has not spoken with any other members of the proposed class. Lane Decl. Exh. A

(Brooks Dep. 171:25-172:3). 

88. Brooks’ only participation in this case has been attending his deposition and the hearing on

December 4, 2007, and reviewing materials given to him by class counsel. (See Docket No. 178

(class certification hearing transcript); Lane Decl. Exh. A (Brooks Dep. 163:12-20)).

SPECIFIC CONCLUSIONS OF LAW

I. The Court must weigh the evidence and find facts supporting class certification.

A.     Plaintiff must provide facts to satisfy the requirements of FED. R. CIV. P. 23.

1. To qualify for class certification, Plaintiff must establish: (1) numerosity of plaintiffs; (2)

questions of law and fact common to the class; (3) his claims or defenses are typical of the claims

and defenses of the class; and (4) he will fairly and adequately represent the interests of the class.

Fed. R. Civ. P. 23(a); Regents of the Univ. of California v. Credit Suisse First Boston (USA), Inc.,

482 F.3d 372, 382 (5th Cir. 2007).  

2. Plaintiff must also satisfy at least one element of Rule 23(b).  Regents, 482 F.3d at 382.  To

demonstrate that certification is appropriate under Rule 23(b)(3), Plaintiff must show: (1) the
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 The plaintiffs in Cooper submitted evidence showing that about half of the variable annuities11

sold by Pacific Life during the class period were placed in qualified plans.  The plaintiffs argued
this fact should have raised red flags at Pacific Life about “rampant, widespread suitability
violations in the sale of its variable annuity products, and should have triggered increased

32

questions of law or fact common to the members of the proposed class predominate over any

questions of law or fact affecting only individual members, and (2) a class action is superior to other

available methods for the fair and efficient adjudication of the controversy.  Fed. R. Civ. P. 23(b)(3);

Regents, 482 F.3d at 382.  

3. The predominance element requires a finding that common issues of law or fact

“predominate over any questions affecting only individual members.”  Fed. R. Civ. P. 23(b)(3).

“This requirement, although reminiscent of the commonality requirement of Rule 23(a), is ‘far more

demanding’ because it ‘tests whether proposed classes are sufficiently cohesive to warrant

adjudication by representation.’” Unger v. Amedisys Inc., 401 F.3d 316, 320 (5th Cir. 2005)(citing

Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 623-24, 117 S.Ct. 2231, 2249-50, 138 L.Ed.2d 689

(1997)). Finally, a class action must afford the superior means to achieve “fair and efficient

adjudication of the controversy.”  Unger, 401 F.3d at 320.

4. Plaintiff bears the burden of establishing through competent evidence that all the

requirements of Rule 23 have been satisfied. Berger v. Compaq Computer Corp., 257 F.3d 475, 479

n.4 (5th Cir. 2001).  The burden is not on Defendants “to disprove Plaintiff[’s] ‘entitlement’ to class

certification.” Id.   

5. Plaintiff cannot meet his burden simply by reciting unsupported allegations that the case

satisfies the requirements of Rule 23.  Kase v. Salomon Smith Barney, Inc., 218 F.R.D. 149, 152

(S.D. Tex. 2003).  Plaintiff also cannot satisfy his burden by pointing to evidence produced by the

plaintiffs in Cooper v. Pacific Life Ins. Co., 229 F.R.D. 245 (S.D. Ga. 2005).   In Cooper, relied11
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oversight by the issuer to ensure that investors were not defrauded into buying the annuities.” 
Cooper, 229 F.R.D. at 254.  The plaintiffs also submitted documentary evidence to support their
allegations “that there was a considerable undertaking by the insurer to get investors that were
rolling over retirement funds into an IRA to purchase a Pacific Life variable annuity, without
disclosing that the tax-deferral feature of the product was superfluous.”  Id.  Among other things,
the plaintiffs produced a Pacific Life PowerPoint presentation by Gregor Darm entitled
“Overcoming Objections.” “Darm, Pacific Life’s Internal Wholesaler Training Supervisor, was
responsible for training Pacific Life employees on how to get registered representatives to
recommend variable annuities to their customers.”  Id.  The evidence presented in Cooper
showed that the agents and principal reaped sizable profits from selling variable annuities, when
compared with mutual funds. The plaintiffs also presented some evidence that Pacific Life
actually increased the difficulty of the suitability determination by issuing a misleading
prospectus. “Plaintiffs aver, with some evidentiary support, that registered representatives rely on
Pacific Life to explain the appropriateness of this product within qualified plans.”  Id. at 256.

33

upon extensively by Brooks, the gravamen of the plaintiffs’ complaint was “that [d]efendants failed

to disclose to them that the tax-deferral aspect of the variable annuity was redundant, and that

[d]efendants failed to ensure that proper suitability determinations were made with respect to their

purchases.” Cooper, 229 F.R.D. at 249.  The court certified a class on behalf of all persons who

purchased an individual variable annuity contract from Pacific Life, between August 19, 1998 and

April 30, 2002, to fund a contributory retirement plan or arrangement qualified for favorable tax

treatment under the Internal Revenue Code.  Id.   The court found that the plaintiffs had produced

“some evidence” to demonstrate that each element of their Section 10(b) claim could be determined

on a class-wide basis.  Id. at 256, 261.  Cooper was decided under Eleventh Circuit law.  Whereas

the Fifth Circuit requires district courts to consider the merits of the plaintiff’s claims when they

overlap with class certification requirements, the Eleventh Circuit merely permits its district courts

to do so.  Compare Regents, 482 F.3d at 381 with Love v. Turlington, 733 F.2d 1562, 1564 (11th Cir.

1984). 
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B.  Expert testimony must be reliable and not speculative to support class
certification.

6. The Court must consider the reliability of proposed expert testimony at the class certification

stage.  See Oscar Private Equity Investments v. Allegiance Telecom, Inc., 487 F.3d 261, 268-70 (5th

Cir. 2007); Bell v. Ascendant Solutions, Inc., No. 01-0166N, 2004 WL 1490009, at *2 (N.D. Tex.

July 1, 2004) (“In order to consider Plaintiffs’ motion for class certification with the appropriate

amount of scrutiny, the Court must first determine whether Plaintiffs’ expert testimony supporting

class certification is reliable. Accordingly, a Daubert-type review is not premature.”); see also

Corley v. Entergy Corp., 220 F.R.D. 478, 485-86 (E.D. Tex. 2004); McNamara v. Bre-X Minerals

Ltd., No. 5:97-CV-159, 2002 WL 32076175, *2-3 (E.D. Tex. Sept. 30, 2002).

7. The speculation of a purported expert witness does not provide a sufficient basis for the

Court to make a finding necessary to support class certification.  See Oscar, 487 F.3d at 271.

C.  The Court must consider merits issues that overlap with the Rule 23
requirements.

8. The Court must consider the merits of a plaintiff’s claim that overlap with the Rule 23

requirements.  See Regents, 482 F.3d at 381.

9. To prove a violation of Section 10(b) or Rule 10b-5, Plaintiff must plead and prove: (1) a

material misstatement or omission; (2) scienter, i.e., a wrongful state of mind; (3) a connection with

the purchase or sale of a security; (4) reliance, often referred to in fraud-on-the-market cases as

“transaction causation;” and (5) economic loss; and (6) loss causation. Dura Pharms., Inc. v. Broudo,

544 U.S. 336, 341 (2005).
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D.  The Court must find the facts favoring class certification.

10. The Court must “‘find,’ not merely assume, the facts favoring class certification.”  Oscar,

487 F.3d at 267.

11. The Court must examine factors both for and against each of Rule 23's requirements.  Id. at

267-68.  

II. FED. R. CIV. P. 23(a)

A. Numerosity

12. Plaintiff may sue on behalf of the proposed class only if the class is so numerous that joinder

of all members is impracticable.  FED. R. CIV. P. 23(a)(1). In Mullen v. Treasure Chest Casino, LLC,

185 F.3d 620, 624 (5th Cir. 1999), the United States Court of Appeals for the Fifth Circuit found no

abuse of discretion in the district court’s finding of numerosity based on a class size of 100 to 150

members.  Id. (The “size of the class in this case - 100 to 150 members - is within the range that

generally satisfies the numerosity requirement.”).  

13. Lincoln does not dispute numerosity.  Lincoln has admitted that the proposed class exceeds

one hundred persons.  (Rommel Decl. Exh. 15 (Lincoln’s Response to Plaintiff’s Request for

Admission No. 1)).  Furthermore, the Proposed Class members are widely dispersed geographically,

as Lincoln markets and sells its variable annuities in all 50 states. (Lincoln’s2005 Annual Report to

S h a r e h o l d e r s ,  a v a i l a b l e  a t  h l l p : / / w w w . l f g . c o m / L i n c o l n P a g e

Server7LFGPage=/Ifg/ipo/abtlfrp/ann/index.html, pg. 159 (“Through a broad-based distribution

network, Lincoln Retirement provides an array of annuity products to Individuals and employer-

sponsored groups in all 50 states of the United States.”).

14. The numerosity requirement is met.
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 The commonality requirement of Rule 23(a)(2) overlaps with the predominance requirement of12

Rule 23(b)(3), but the predominance requirement is “much more exacting.”  Cooper, 229 F.R.D.
at 258, n. 20.  Although the Court finds common issues exist, the Court will consider whether
common issues of law and fact predominate below.    
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B. Commonality

15. Plaintiff may sue on behalf of the proposed class only if there are questions of law or fact

common to the class.  FED. R. CIV. P. 23(a)(2).  The test for commonality is not demanding and is

met “where there is at least one issue, the resolution of which will affect all or a significant number

of the putative class members.” Lightbourn v. County of El Paso, 118 F.3d 421, 426 (5th Cir.1997).

16. Lincoln does not dispute commonality.  

17. The commonality requirement is met.12

C. Typicality

18. Plaintiff may sue on behalf of the proposed class only if his claims and defenses are typical

of the claims and defenses of the class.  FED. R. CIV. P. 23(a)(3).  

19. Typicality does not require a complete identity of claims.  Rather, the critical inquiry is

whether the class representative’s claims have the same essential characteristics of those of the

putative class.   Stirman v. Exxon Corp., 280 F.3d 554, 562 (5th Cir.2002) (quoting James v. City

of Dallas, 254 F.3d at 571 (5th Cir.2001)).  “To satisfy the typicality requirements, representatives

must have the same interests and have suffered the same injuries as members of the proposed class.”

Zachery v. Texaco Exploration and Production, Inc., 185 F.R.D. 230, 240 (W.D. Tex. 1999).  

20. “Where unique defenses against a named plaintiff exist, the Court must consider the potential

danger that the attention to this individual defense might harm the class.”  Id.; see also Schaefer v.

Overland Express Family of Funds, 169 F.R.D. 124, 129 (S.D. Cal. 1996)(“Defendants need not

show that these unique defenses will necessarily succeed, but rather that they will shape the focus
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of litigation in a way that may harm class members and ultimately risk the class[‘] chance of

recovery.”).

21. When the statute of limitations bars the claims of the sole class representatives, class

certification is inappropriate.  See Franze v. Equitable Assurance, 296 F.3d 1250, 1255 (11th Cir.

2002); Leroy v. Paytel III Mgmt. Assoc., Inc., 1992 WL 367090, *3, Cause No. 91-Civ-1933

(S.D.N.Y. Nov. 24, 1992); Access Now, Inc. v. Walt Disney World Co., 203 F.R.D. 529, 531 (M.D.

Fla. 2001); Kirkman v. North Carolina Railroad Co., 220 F.R.D. 49, 53 (M.D.N.C. 2003).

22. The limitations period begins to run when the plaintiff obtains actual knowledge of the facts

giving rise to the action or notice of the facts, which in the exercise of reasonable diligence, would

have led to actual knowledge. See Martinez Tapia v. Chase Manhattan Bank, N.A., 149 F.3d 404,

409 (5th Cir. 1998) (“The investor who seeks to blame his investment loss on fraud or

misrepresentation must himself exercise due diligence to learn the nature of his investment and the

associated risks.”). The Fifth Circuit has determined that “[a] plaintiff who has learned of facts which

would cause a reasonable person to inquire further must proceed with a reasonable and diligent

investigation, and is charged with knowledge of all facts such an investigation would have

disclosed.” Jensen v. Snellings, 841 F.2d 600, 607 (5th Cir.1988). At the point when a plaintiff has

knowledge of such facts, a securities fraud action accrues and the statute of limitations begins to run.

Id. This is often referred to as “inquiry notice,” i.e., when a plaintiff has actual knowledge of the

facts giving rise to his claims or has notice of facts, which in the exercise of reasonable diligence

should have led to such knowledge. Further, “[s]torm warnings in the form of company-specific

information probative of fraud will trigger a duty to investigate.” Lentell v. Merrill Lynch, 396 F.3d

161, 169 (2d. Cir. 2005). And defendants bear a “heavy burden” in establishing that a plaintiff was
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on inquiry notice as a matter of law. Phillips v. Kidder, Peabody & Co., 782 F.Supp. 854, 859 (S.D.

N.Y. 1991).  

23. Genuine issues of material fact exist as to when Brooks was first on inquiry notice. The Court

is not convinced the statute of limitations bars the claims of the sole class representative, making

class certification inappropriate.

24. Brooks has the same interests and suffered the same alleged injuries as members of the

Proposed Class.  Brooks purchased his annuity through a prospectus provided by Defendants.

According to Plaintiff, the prospectus omitted material information regarding the tax deferral

redundancy and information necessary to make a suitability determination. These claims by Brooks

are typical of those shared by all proposed class members.  FED. R. CIV. P. 23(a). 

D. Adequacy

25. Plaintiff may sue on behalf of the proposed class only if he will “fairly and adequately protect

the interests of the class.”  FED. R. CIV. P. 23(a)(4).

26. The designation of lead plaintiff in a private class action case is guided by the Private

Securities Litigation Reform Act (“PSLRA”).  In re Quintus Sec. Litig., 148 F. Supp. 2d 967, 969

(N.D. Cal. 2001). The provisions of the PSLRA do not replace the ordinary requirements of Rule

23; the PSLRA merely supplements Rule 23.  Id. at 969-70.  

27. Securities class actions must be managed by “active, able class representatives who are

informed and can demonstrate they are directing the litigation.”  Berger v. Compaq Computer Corp.,

257 F.3d 475, 483 (5th Cir. 2001).

28. The plaintiff must understand the nature of the lawsuit and his claims against defendant to

be an adequate class representative.  Kase v. Salomon Smith Barney, Inc., 218 F.R.D. 149, 159 (S.D.
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Tex. 2003). Although a class representative may, and should, rely on the professional judgment of

qualified class counsel, the adequacy requirement mandates an inquiry into the “willingness and

ability of the representative to take an active role in and control the litigation and to protect the

interests of the absentees.”  Id. (quoting Horton v. Goose Creek Indep. Sch. Dist., 690 F.2d 470, 484

(5th Cir. 1982).  

29. “The lead plaintiff owes a fiduciary duty to all members of the proposed class to provide fair

and adequate representation and actively to work with class counsel….”  In re Network Assocs., Inc.,

76 F. Supp. 2d 1017, 1032 (N.D. Cal. 1999).  

30. A plaintiff’s minimal participation can render him an inadequate class representative.  See

Ogden v. Americredit Corp., 225 F.R.D. 529, 535 (N.D. Tex. 2005)(Ogden initiated her relationship

with her attorneys in response to a solicitation by them, had not contacted or spoken with any other

attorneys regarding her claims, did not have any independent knowledge of her attorneys’

experience, had failed to seek any references, and had not given her counsel any instructions as to

their representation.  “These facts tend to weigh against a finding of adequacy.”).

31. Even before the passage of the PSLRA in 1995, the United States Court of Appeals for the

Fifth Circuit required that class representatives “possess a sufficient level of knowledge and

understanding to be capable of ‘controlling’ or ‘prosecuting’ the litigation.”  Horton v. Goose Creek

Indep. Sch. Dist., 690 F.2d 470, 484 (5th Cir. 1982)(“The adequacy requirement mandates an inquiry

into the zeal and competence of the representative’s counsel and into the willingness and ability of

the representative to take an active role in and control the litigation and to protect the interests of

absentees.”), cert. denied, 463 U.S. 1207 (1983); Gonzales v. Cassidy, 474 F.2d 67, 72 (5th Cir.
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1973) (“[I]t must appear that the representative[s] will vigorously prosecute the interests of the class

through qualified counsel.”).

32.  The Fifth Circuit has emphasized that a district court must undertake a rigorous Rule 23

adequacy analysis before that court can certify a class:

Rule 23(a)’s adequacy requirement encompasses class representatives, their counsel,
and the relationship between the two.  We must consider [1] the zeal and competence
of the representative[s]’ counsel and . . . [2] the willingness and ability of the
representative[s] to take an active role in and control the litigation and to protect the
interests of absentees[.]

Stirman, 280 F.2d 554, slip op. at 13-14 (internal citations omitted); see also In re Enron Corp. Sec.

Litig., Civil Action No. H-01-3630, slip op. at 36 (S.D. Tex. Feb. 2, 2002).

33. In passing the PSLRA in 1995, Congress expressed concern that too much securities

litigation was purely lawyer-driven and often prosecuted without regard to the interests of the

allegedly injured investors.  See Netsky v. Capstead Mortgage Corp., No. Civ.A. 3:98-CV-1716,

2000 WL 964935, at *6 (N.D. Tex. July 12, 2000); see also In re Waste Mgmt., Inc. Sec. Litig., 128

F. Supp. 2d 401, 411-12 (S.D. Tex. 2000); Chill v. Green Tree Fin. Corp., 181 F.R.D. 398, 407 (D.

Minn. 1998).

34. To remedy this practice, Congress required, in the PSLRA, that at the outset of a securities

class action litigation, investors who have an interest in leading the litigation are to apply to be

appointed “lead plaintiff.”  The court then appoints as “lead plaintiff” the “most qualified” plaintiff,

and that court-appointed lead plaintiff then selects and retains lead counsel to conduct the litigation

at the direction of the lead plaintiff.  15 U.S.C. § 78u-4(a)(3)(B)(v). 

35. The PSLRA establishes a presumption that the lead plaintiff be the person or group having

the largest financial interest in the relief sought, see § 78u-4(a)(3)(B)(iii)(I)(bb), to ensure that the
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 The Fifth Circuit’s denial of en banc rehearing in Compaq does not change this directive13

from the original Compaq decision. See Berger v. Compaq Computer Corp., 279 F.3d 313 (5th Cir.
2002)(per curiam).  There, the Fifth Circuit reaffirmed its position that any putative class
representatives must meet the Fifth Circuit’s “long-established standards for rule 23 adequacy of
class representatives.”  Id. at 313-14. 
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lead plaintiff has a sufficient stake in the litigation to guarantee that he or she is vigilant in pursuing

the claims of the class.  See Berger v. Compaq Computer Corp., 257 F.3d 475, 480 n. 9 (5th Cir.

2001); Jenkins v. Raymark Indus., Inc., 782 F.2d 468, 472 (5th Cir. 1986); In re Cell Pathways, Inc.,

Sec. Litig., 203 F.R.D. 189, 193-94 (E.D. Pa. 2001) (noting that a plaintiff with a large financial

stake in the litigation will be motivated to monitor counsel’s actions).

36. The lead plaintiff provisions of the PSLRA are designed to ensure that “securities class

actions [are] managed by active, able class representatives who are informed and can demonstrate

they are directing the litigation.”  Compaq, 257 F.3d at 483.

37. The lead plaintiff has a fiduciary duty to understand, supervise, and direct the litigation.  See

Compaq, 257 F.3d at 483;  In re Quintus Sec. Litig., 148 F. Supp. 2d 967, 970 (N.D. Cal. 2001)(“A13

lead plaintiff in a class action owes a fiduciary duty to the class. . . . For example, the lead plaintiff

. . . must endeavor actively to pursue the litigation.”); Griffin v. GK Intelligent Sys., Inc., 196 F.R.D.

298, 301 (S.D. Tex. 2000) (“An individual is not an adequate class representative if he has ‘so little

knowledge of and involvement in the class action that [he] would be unable or unwilling to protect

the interests of the class against the possibly competing interests of the attorneys.’” (quoting

Kirkpatrick v. J.C. Bradford & Co., 827 F.2d 718, 727 (11th Cir. 1987), cert. denied, 485 U.S. 959

(1988)).

38. “Selection of lead counsel is one of the most important decisions a lead plaintiff makes.”  In

re Quintus Sec. Litig., 201 F.R.D. 475, 482 (N.D. Cal. 2001); see also 15 U.S.C. § 78u-
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 This conclusion is in no way to be considered a comment on lead counsel’s qualifications to14

ably represent Plaintiff.  
42

4(a)(3)(B)(v); In re Cendant Corp. Litig., 264 F.3d 201, 266 (3d Cir. 2001), petition for cert. filed,

70 U.S.L.W. 3445 (U.S. Jan. 2, 2002) (No. 01-997).

39. A crucial component of the retention of counsel is the attorneys’ fee, which the lead plaintiff

is to negotiate.  “[A] purported lead plaintiff that does not negotiate a reasonable fee arrangement

with counsel cannot be deemed an adequate representative.” ”  In re Quintus Sec. Litig., 201 F.R.D.

at 482; see also In re Cendant Corp. Litig., 264 F.3d at 266; Raftery v. Mercury Fin., Co., No. 97

C 624, 1997 WL 529553, at *2 (N.D. Ill. Aug. 15, 1997) (refusing to allow a movant to be the lead

plaintiff because the negotiated fee was “not the result of hard bargaining”).

40. A voluntary fee reduction by lead counsel does not nullify the inadequacy of the Lead

Plaintiff or proposed class representatives because “[b]enevolence of counsel is no substitute for hard

bargaining.”  In re Quintus, 201 F.R.D. at 491; see also In re Cendant, 264 F.3d at 265-66 & n. 46.

This fact demonstrated that the Lead Plaintiffs did not “negotiate[] anything close to a competitive

fee.”  In re Quintus, 201 F.R.D. at 490-91.

41. Separate and apart from the cost of counsel, Brooks made little or no effort to investigate or

select the most appropriate counsel for the case.   See Specific Findings of Fact ¶¶ 78, 80-88.14

Brooks did nothing to satisfy his duty to select lead counsel at the least cost to the class.  Brooks was

uninformed about what a reasonable fee should be and did not attempt to negotiate a reasonable fee.

42. Brooks has not taken an active role in the fundamental decisions that have been made thus

far regarding the prosecution of this case.  See Specific Findings of Fact ¶¶ 78, 80-88.  

43. Proposed class representative Brooks did not testify at the certification hearing.
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44. Because Brooks is not adequately directing the litigation, he cannot fulfill his duty to protect

the interests of the proposed class.

III. FED. R. CIV. P. 23(b)(3)

A. Predominance

45. To demonstrate that certification is appropriate under Rule 23(b)(3), Plaintiff must show: (1)

the questions of law or fact common to the members of the proposed class predominate over any

questions of law or fact affecting only individual members, and (2) a class action is superior to other

available methods for the fair and efficient adjudication of the controversy.  FED. R. CIV. P. 23(b)(3);

Regents, 482 F.3d at 382.  The predominance element requires a finding that common issues of law

or fact “predominate over any questions affecting only individual members.” FED. R. CIV. P.

23(b)(3). “This requirement, although reminiscent of the commonality requirement of Rule 23(a),

is ‘far more demanding’ because it ‘tests whether proposed classes are sufficiently cohesive to

warrant adjudication by representation.’” Unger v. Amedisys Inc., 401 F.3d 316, 320 (5th Cir.

2005)(citing  Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 623-24, 117 S.Ct. 2231, 2249-50, 138

L.Ed.2d 689 (1997)).

46. The elements of Brooks’ fraud claims under Section 10 of the Securities and Exchange Act

of 1934 are: (1) a material misrepresentation or omission, (2) scienter, (3) a connection with the

purchase or sale of a security, (4) reliance (or “transaction causation”), (5) economic loss, and (6)

loss causation, (i.e., a causal connection between the material misrepresentation (or omission) and

the loss). Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341-42 (2005)(internal citations

omitted).  
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 The Court notes, however, that Lincoln’s evidence establishes that some of the proposed class15

members who purchased Lincoln annuities through employer-sponsored plans were not required
to be provided a prospectus (by either the terms of the plan or applicable law) and thus did not
receive a prospectus.  (Clevenger Supp. Decl. at  ¶¶ 1-2).  Instead, they may have received a
summary-plan description or other disclosure prepared by their employer or a third-party advisor.
(Clevenger Supp. Decl. at  ¶¶ 2-4). This evidence contradicts Plaintiff’s assertion that all
members of the Proposed Class were provided with a uniform Lincoln prospectus which omitted
that the tax advantages of a variable annuity were unnecessary for them. 

 Like the plaintiffs in Cooper, 229 F.R.D. at 261, Brooks has  presented “some evidence” that16

Lincoln was “targeting customers who were rolling over their retirement funds into an IRA to
invest in a variable annuity, without disclosing that the tax-deferral feature of the product was
superfluous.” (Rommel Decl. Exh. 21 (McDonald Dep. at 75:18-78:14, 84:2-86:4)).  There is
also evidence in the record indicating Lincoln has never rejected an application with regard to
suitability. (Rommel Reply Decl. Exh. 23 (Frederick Dep. 229:4-13)).  In addition, Lincoln
asserts their variable annuity products are appropriate investment vehicles for tax qualified
retirement plans.  The Court finds this evidence is common throughout the Proposed Class and
bears upon Lincoln’s state of mind, “allowing a fact-finder to infer that [Lincoln] acted with
severe recklessness on a classwide basis, in failing to undertake suitability oversight and
reviews.”  Cooper, 226 F.R.D. at 261.

44

1. Common issues

47. Brooks asserts the following common issues predominate throughout the Proposed Class:

(1) all members of the Proposed Class purchased a variable annuity within a qualified plan; (2) all

members of the Proposed Class allege Lincoln provided them with a prospectus which omitted the

tax consequences of such an investment;  and (3) Lincoln failed to conduct an independent analysis15

of suitability based on the investors’ applications. As urged by Brooks, the Lincoln prospectuses

were uniform for each Lincoln product, and until 2003, the prospectuses failed to explicitly inform

investors that the tax benefits provided by a variable annuity are unnecessary when placed within a

qualified plan.  In addition to the above, the Court finds common issues of scienter  and damages16

predominate throughout the Proposed Class. 

48. The Court now considers whether individual issues exist regarding whether Lincoln made

material misrepresentations or omissions to each member of the Proposed Class.  To prevail on their
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 Brooks’ § 20(a) control person liability claim is governed by 15 U.S.C. § 78t(a) which17

provides that “every person who . . . controls any person liable [for a § 10(b) violation] . . . shall
also be liable jointly and severally with and to the same extent as such controlled person.”
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10b-5 claim, Brooks must first prove both that (1) Lincoln actually made (2) a material

misrepresentation or omission to each plaintiff.  Among other things, Lincoln urges that the question

of whether a representative acted as a Lincoln agent or as an independent broker-dealer when he

recommended a variable annuity to a plaintiff is not appropriate for determination on a class-wide

basis.  

49. Brooks has alleged three bases for liability against Defendants (direct, agency, and as a

“controlling person”) and seeks certification under each of the theories: (1) Defendants themselves

omitted material information when they, individually, had a duty to provide such information; (2)

Defendants, through their agents (the non-affiliated and affiliated broker dealers and registered

representatives), omitted material information which they had a duty to disclose; and (3) Defendants,

as “controlling persons” pursuant to Section 20(a) of the Exchange Act, are liable for the material

omissions of their agents (the non-affiliated and affiliated broker dealers and registered

representatives).   17

50. The Court is not convinced, for purposes of this motion, that there is sufficient evidence to

establish Brooks’ direct theory of liability, namely whether Lincoln itself omitted material

information it had a duty to provide.  Much of the “common evidence” and “common facts” referred

to by Plaintiff in his reply brief relate to a duty on the part of Lincoln through its agents and as

controlling persons.  (Plaintiff’s reply at pgs. 29-30).  Therefore, the Court considers whether

Brooks’ indirect theories of liability, agency and control person liability, will support class
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 On November 15, 2005, the undersigned issued a Report and Recommendation, recommending18

Defendants’ motion to dismiss be denied.  The undersigned concluded that “Brooks’ allegation
that Adams acted as Defendants’ agent in recommending the variable annuity to Plaintiffs, which
must be taken as true for all purposes at this stage, are sufficient facts that could establish a duty
to disclose under the Exchange Act.”  (Docket Entry # 61 at pg. 14). In the February 8, 2006
Order adopting the Report and Recommendation, the Court agreed with Plaintiff that the alleged
misstatements of the individual representatives could be attributed to Lincoln at the pleading
stage under an agency theory of liability.  (Docket Entry # 67 at pg. 6).  Of course, the Court
should not presume that Plaintiff’s allegations are true at the class-certification stage.  Regents,
2007 WL 816518, *5 (holding that the district court must analyze the merits of the plaintiffs’
theory of liability insofar as it concerns issues relevant to class certification).
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certification and also whether proof of Lincoln’s alleged material misrepresentations or omissions

creates individual issues that predominate over common ones.  

51. The Court must also consider causation and reliance as those issues could defeat a finding

of predominance. 

2. Whether the Proposed Class may be certified on an agency or controlling
person theory

52. To apply either the agency or control person theory, the Court would have to find that the

broker-dealers were primarily liable.  See Southland Securities Corp. v. INSpire Ins. Solutions, Inc.,

365 F.3d 353, 383 (“Control person liability is secondary only and cannot exist in the absence of a

primary violation.”).

53. In Hickey v. Great Western Mortgage Corp., 1995 WL 121534, *7 (N.D. Ill.

1995)(unreported), the court decertified the class because the plaintiff was unable to prove that

common questions of law or fact would predominate.  Specifically, the plaintiff argued for an

“agency” theory of liability in which the main defendant would be liable for the wrongdoing of the

individual sales representatives.   The court held:18

In order to prevail on a classwide basis under this theory, it appears that Hickey must
show that every closing person is an agent of the lender so that the closing person’s
acts are imputed to the lender.  If an individualized inquiry must be conducted to
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 Lincoln asserts the broker-dealers and registered representatives are not agents of Lincoln.  The19

Court does not find, for purposes of class certification, that the broker-dealers and registered
representatives are, in fact, agents of Lincoln. 
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determine whether a closing person is an agent of the lender in a particular case, . .
. individual issues clearly predominate over common issues.

Id.

54. The court in Cooper v. Pacific Life Ins. Co., relied on by Plaintiff, found the class could not

be certified based on an agency theory.  Cooper, 229 F.R.D. at 260.  According to the court, the

determination of whether the tax disclosures and suitability determinations were made by particular

agents to specific members of the class would necessitate individual “mini-trials” concerning what

the claimants were told by the registered representatives.  Id.  In such a case, individual issues would

“overwhelm the case, making it too unwieldy to be managed in one action.”  Id.   

55. Here, Brooks alleges that in addition to Lincoln’s own alleged actions or omissions, liability

exists, or not, based on indirect theories of liability, namely agency  and control person.19

Determining whether agency relationships were created and what each alleged agent said in

individual sales meetings or whether Lincoln could be liable as a control person would require case-

by-case individualized inquiry incompatible with class adjudication. This defeats the predominance

of common issues.  

3. Whether proof of Lincoln’s alleged material misrepresentations or
omissions creates individual issues that predominate

56. In addition to the agency issue, in order to satisfy the predominance requirement, Plaintiff

must show that the alleged misrepresentations or omissions made by Lincoln were uniform.  See

Fischler v. AmSouth Corp., 176 F.R.D. 583, 587-88 (M.D. Fla. 1997) (denying class certification

in part for plaintiff’s failure to prove uniform omissions where, despite “some evidence of scripted
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materials,” the case involved “alleged omissions and misrepresentations by many brokers as to many

different investment products”).

57. In Yokoyama v. Midland Life Ins. Co., 239 F.R.D. 607, 608 (D. Haw. 2006), the court denied

a motion to certify a class of senior-citizen investors who purchased deferred annuities.  The

plaintiffs alleged that Midland engaged in fraud because it sold deferred annuities to seniors through

a network of independent sales representatives “without regard to the alleged unsuitability of this

product for older customers.”  Id. at 607.  The plaintiffs asserted that “sales agents adhered to a

uniform sales pitch established by Midland.  Moreover, the [p]laintiffs contend[ed] that Midland

violated its own policy by failing to conduct independent suitability reviews when older customers

sought to purchase deferred annuities.”  Id.   

58. The court concluded that individual rather than common issues predominated.  Id. at 608.

Specifically, the suitability of Midland’s variable annuity product for the class members would

require “a fact-specific, individualized analysis as to each plaintiff.  A fact finder would need to

consider evidence regarding the financial needs of each plaintiff as well as his or her understanding

of the deferred annuity product and level of financial sophistication.”  Id.  The court further stated

that evidence regarding the sales practices of the independent brokers may be relevant.  Id.  

59. In In re LifeUSA Holding, Inc., 242 F.3d 136, 143 (3d Cir. 2001), the Third Circuit reversed

an order certifying a class of investors who purchased annuity policies where “the gravamen of

plaintiffs’ claims is that defendant’s sales techniques and advertising constituted an allegedly

fraudulent scheme.”  Id. at 138.  The court concluded that common questions did not predominate

over individual issues because the plaintiffs’ claims arose “not out of one single event or

misrepresentation, but claims made to over 280,000 purchasers by over 30,000 independent agents
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where the District Court found that the sales presentations (hence the alleged misrepresentations)

were neither uniform nor scripted.”  Id. at 145-46.  The court noted that annuities were “sold

typically in face-to-face meetings between agents and clients” and were “not sold according to

uniform scripted sales presentations.”  Id. at 140 (emphasis in original).  The agents used differing

sales techniques, and the factors considered by investors varied considerably.  Id.  

60. In Fischler v. AmSouthCorp., 176 F.R.D. 583, 585-88 (M.D. Fla. 1997), the court denied

class certification where the plaintiffs alleged that the defendants omitted material information

concerning fees and expenses attendant to AmSouth’s annuity contracts.  Although the court

conceded there was “some evidence of scripted materials” or a “management-led scheme,” it

determined that whether each plaintiff actually received a misrepresentation or omission necessarily

involved individual issues of fact.  Id.  Specifically, the case involved “alleged omissions and

misrepresentations by many brokers as to many different investment products, and information as

to those products [was] widely available to the public from various sources.” Id. at 587.   

61.  Here, there is no evidence that the independent representatives used scripted sales pitches.

(Grubka Decl. ¶ 32; Adams Decl. ¶¶ 10-13).  The independent representatives made investment

recommendations based on the unique circumstances and objectives of each individual investor.

(Grubka Decl. ¶ 16; Adams Decl. ¶¶ 11-13).  Many broker-dealers expressly require their

representatives to disclose to qualified plan customers that a variable annuity does not provide

additional tax deferral benefits.  (McDonald Decl. ¶ 5; Grubka Decl. ¶¶ 55-56).  Individual issues

of reliance will predominate because members of the proposed class received widely different oral

and written disclosures from the independent registered representatives and administrators of

employer-sponsored plans who recommended, offered and sold them Lincoln’s variable annuities.
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 “Transaction causation” describes the requirement that the defendant’s fraud must precipitate20

the investment decision.  “Loss causation” refers to a direct causal link between the misstatement
and the claimant’s economic loss. Huddleston v. Herman & MacLean, 640 F2d 534, 549 n. 24
(5th Cir. 1981), aff’d in part and rev’d in part on other grounds by Herman & MacLean v.
Huddleston, 459 U.S. 375, 103 S.Ct. 683, 74 L.Ed.2d 548 (1983).
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62. Determining whether the tax disclosures and suitability determinations were made by

particular registered representatives to specific class members would necessitate individual

mini-trials to verify what each registered representative said in individual sales meetings.  See In re

LifeUSA Holding Inc., 242 F.3d 136, 140, 145-46 (3d Cir. 2001); Fischler, 176 F.R.D. at 585-88.

4. Whether Brooks has demonstrated loss causation to trigger a
presumption of reliance

63. The Court now moves from the first element of Brooks’ fraud claim under Section 10 of the

Securities and Exchange Act, a material misrepresentation or omission, to consider the sixth element,

loss causation. After considering loss causation, the Court will then consider the fourth element,

reliance.  Dura Pharmaceuticals, 544 U.S. at 341-42. Loss causation must be demonstrated before

triggering a presumption of reliance.  See Oscar Private Equity Investments v. Allegiance Telecom,

Inc., 487 F.3d 261, 264 & 269-70 (5th Cir. 2007).   

64. The Supreme Court recently reiterated that a § 10(b) plaintiff must show both loss causation

and transaction causation.   Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341-42 (2005).20

Transaction causation focuses on whether a misrepresentation induced the plaintiff to enter the

transaction. Edward J. DeBartolo Corp. v. Coopers & Lybrand, 928 F.Supp. 557, 562

(W.D.Pa.1996).  Reliance is often referred to in cases involving public securities markets (fraud-on-

the-market cases) as “transaction causation.” Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336,

341-42 (2005).  Transaction causation is presumed in securities cases when the claim is based on a

failure to disclose and the information withheld is material.  See Affiliated Ute Citizens of Utah v.
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United States, 406 U.S. 128, 153 (1972); Litton Indus., Inc. v. Lehman Bros. Kuhn Loeb, Inc., 967

F.2d 742, 748 (2d Cir. 1992). 

65. To establish loss causation, a plaintiff must prove that the misrepresentation was the direct

or proximate cause of the economic loss.  Edward J. DeBartolo, 928 F.Supp. at 562.  In order to

certify a securities class action, loss causation must be established at the class certification stage by

a preponderance of all admissible evidence.  See Oscar Private Equity Investments v. Allegiance

Telecom, Inc., 487 F.3d 261, 264 & 268-69 (5th Cir. 2007).  Allegations that a plaintiff was induced

to purchase a security because of alleged omissions or misrepresentations can establish transaction

causation, not loss causation.  McCabe v. Ernst & Young, LLP, 494 F.3d 418, 429 (3d Cir. 2007).

66. Loss causation cannot be established by the speculation of an expert witness.  See Oscar, 487

F.3d at 270-71; In re Seitel, 245 F.R.D. 263, 278 (S.D. Tex. 2007).

67. Overpayment of a disclosed fee is not a recoverable loss under Section 10(b).  See In re

Salomon Smith Barney Mutual Fund Fees Litig., 441 F. Supp. 2d 579, 590 (S.D.N.Y. 2006); Castillo

v. Dean Witter Discover & Co., No. 97-1272, 1998 WL 342050, *4-7 (S.D.N.Y. June 25, 1998).

68. Plaintiff has not shown that the Proposed Class uniformly overpaid for their Lincoln variable

annuities.  

69. Lincoln’s expert, Dr. Mackay, refutes Plaintiff’s contention that the Proposed Class overpaid

for their Lincoln variable annuities.  Dr. Mackay opines that more explicit disclosures of the tax

redundancy issue have not had any effect on the fees and charges associated with variable annuities.

70. Because Plaintiff cannot show that Lincoln’s alleged fraud uniformly affected each member

of the Proposed Class, each member of the Proposed Class must prove that he suffered a loss on an

individual basis.
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71. However, if the Court were to find that Plaintiff has demonstrated loss causation, thus

triggering a presumption of reliance, the Court considers the reliance presumptions below and

whether each presumption would even apply in this case.

5. Whether individual issues of reliance will predominate

72. The element of reliance “is one of the cornerstones of a Rule 10b-5 claim.”  Finkel v.

Docutel/Olivetti Corp., 817 F.2d 356, 358 (5th Cir. 1987).  Because of the significance of reliance

as a necessary element of the claim, it is well settled that “a fraud class action cannot be certified

when individual reliance will be an issue.”  Castano v. American Tobacco Co., 84 F.3d 734, 745 (5th

Cir. 1996); see Patterson v. Mobil Oil Corp., 241 F. 3d 417, 419 (5th Cir. 2001) (quoting Castano).

In order to certify a class in a Section 10(b) case, the Court must find a class-wide presumption of

reliance.  Basic Inc. v. Levinson, 485 U.S. 224, 242 (1988)(“Requiring proof of individualized

reliance  . . . would have prevented [plaintiffs] from proceeding with a class action, since individual

issues then would have overwhelmed the common ones.”); Regents, 482 F.3d at 394; Castano, 84

F.3d at 745 (A “fraud class action cannot be certified when individual reliance will be an issue.”).

73. It is Plaintiff’s burden to demonstrate a class-wide presumption of reliance applies.  Basic,

485 U.S. at 246-48.  Only if a class-wide presumption of reliance is established does the burden shift

to Defendants to rebut it.  Id. at 248.

Case 5:03-cv-00256-DF-CMC     Document 191      Filed 02/12/2008     Page 52 of 63



 In Basic v. Levinson, 485 U.S. 224 (1988), the Supreme Court recognized the securities fraud21

theory of fraud-on-the-market.  Id.  Under the fraud-on-the-market theory, “reliance on the
statement is rebuttably presumed if the plaintiffs can show that (1) the defendant made public
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74. There are three class-wide presumptions of reliance recognized in the Fifth Circuit: (1) the

fraud-on-the-market presumption;  (2) the fraud-created-the-market presumption; and (3) the21

Affiliated Ute presumption.  

a. Fraud-on-the-market presumption

75. Reliance is often referred to in cases involving public securities markets (fraud-on-the-market

cases) as “transaction causation.” Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341-42

(2005).  

76. This case is unlike most other class action securities fraud cases where plaintiffs allege the

defendants failed to disclose non-public material information concerning a security that trades in an

open and efficient market.  In such cases, the defendants’ misstatements and omissions may

artificially inflate the market price for the underlying security.  This “fraud-on-the-market” theory

underlies many of the securities cases cited in Brooks’ motion.

77. Lincoln’s variable annuities are not traded in an efficient market (Grubka Decl. ¶ 24).

Rather, independent representatives offered the variable annuities to individual investors in face-to-

face meetings.  (Id. at ¶¶ 24-25).  Thus, Brooks does not and cannot argue that the alleged
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misstatements and omissions in this case “artificially inflated” the market price for Lincoln’s annuity

contracts.  

78. The fraud-on-the-market presumption of reliance does not apply in this case.  

b. Fraud-created-the-market presumption

79. In Shores v. Sklar, 647 F.2d 462 (5th Cir. 1981)(en banc), the Fifth Circuit adopted the

“fraud-created-the-market” theory, “whereby actors who introduced an otherwise unmarketable

security into the market by means of fraud are deemed guilty of manipulation, and a plaintiff can

plead that he relied on the integrity of the market rather than on individual fraudulent disclosures.”

Regents, 482 F.3d at 391.   The fraud-created-the-market presumption of reliance applies only where

plaintiffs allege that a defendant introduced an “objectively unmarketable security” to the market.

Id. at 391-92.  

80. Because variable annuities are legally marketable securities, the fraud-created-the-market

presumption of reliance does not apply in this case. 

c. Affiliated Ute presumption

81. As stated above, class-wide reliance cannot be presumed on the basis of the fraud-on-the-

market or fraud-created-the-market theories.  Assuming Plaintiff could demonstrate loss causation

thus triggering a presumption of reliance, Plaintiff alleges that class-wide reliance can be presumed

based on the Affiliated Ute doctrine.

82. In Affiliated Ute Citizens of Utah v. U. S., 406 U.S. 128 (1972), the U.S. Supreme Court

addressed the requirement of proving reliance in Rule 10b-5 actions primarily involving omissions

claims. That case concerned the management and distribution of an American Indian tribe’s assets.

Id. The tribe formed a corporation to manage the tribe’s assets, which issued shares of stock to its
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Indian shareholders and designated a local bank as its transfer agent. Id. at 136-37.  The bank’s

assistant managers aided the shareholders in disposing of their stock in the primary market of Indians

selling to non-Indians, despite the corporation’s request that the bank stress to the shareholders the

importance of retaining their stock. Id. at 145-47.  The bank assistant managers knew, but failed to

disclose, that the stock brought a higher price in the resale market consisting entirely of non-Indians.

Id.

83. The Supreme Court held the court of appeals erred when it found no violation of Rule 10b-5

unless the record disclosed evidence of reliance on material fact misrepresentations by the assistant

managers.  Id. at 152.  The Court found that the bank managers had an affirmative duty to disclose

to the Indians the existence of a more favorable non-Indian market. Id. Because the assistant bank

managers stood “mute” while they facilitated the sales to those seeking to profit in the non-Indian

market and because the sellers had the right to know that the defendants were in a position to gain

financially from their sales and that their shares were selling for a higher price in that market,  the

Court held the Indians were not required to prove reliance as to the omissions:

Under the circumstances of this case, involving primarily a failure to disclose,
positive proof of reliance is not a prerequisite to recovery.  All that is necessary is
that the facts withheld be material in the sense that a reasonable investor might have
considered them important in the making of this decision. . . .  This obligation to
disclose and this withholding of a material fact establish the requisite elements of
causation in fact.

Id. at 152-54.

84. The holding in Affiliated Ute relieves a plaintiff in a 10b-5 case involving primarily a failure

to disclose from establishing positive proof of reliance. Where there is (1) a duty to disclose and (2)

an omission of a material fact, proof of individual reliance is not required: “This obligation to

disclose and this withholding of a material fact establish the requisite element of causation in fact.”
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Id., 406 U.S. at 149. Therefore, in a case involving primarily a failure to disclose, a plaintiff need

only establish that the defendant (1) had a duty to disclose (2) a material fact but (3) failed to do so.

Id.  

85. The Court is required to carefully examine Plaintiff’s allegations to determine if this case is

one based primarily on alleged omissions or is based on allegedly incomplete disclosures.  See

Huddleston v. Herman & McLean, 640 F.2d 534, 547-48 (5th Cir. 1981), rev’d on other grounds,

459 U.S. 375 (1983).

86. The Affiliated Ute presumption of reliance applies only where “the defendant has failed to

disclose any information whatsoever relating to material facts about which the defendant has a duty

to the plaintiff to disclose.”  Regents, 482 F.3d at 384 n.17 (citing Abell v. Potomac Ins. Co., 858

F.2d 1104, 1119 (5th Cir. 1988), vacated on other grounds sub nom., Fryar v. Abell, 492 U.S. 914

(1989)).

87. “Cases involving primarily a failure to disclose implicate the first and third subsections of

Rule 10b-5; cases involving primarily a misstatement or failure to state a fact necessary to make

statements made not misleading implicate the second subsection (which is the only subsection of the

Rule that specifically mentions the active misrepresentation concept of prohibited conduct).”  Finkel

v. Coutel/Olivetti Corp., 817 F.2d 356, 360 (5th Cir. 1987).

88. Affiliated Ute does not apply to “mixed claims” that allege both misstatements and material

omissions.  Krogman v. Sterritt, 202 F.R.D. 467, 479 (N.D. Tex. 2001).  “Plaintiffs must

demonstrate to the Court that the gravamen of their case is [Defendants’] failure to disclose material

facts, as contrasted with misrepresentation.”  Id.  

Case 5:03-cv-00256-DF-CMC     Document 191      Filed 02/12/2008     Page 56 of 63



57

89. Brooks’ Second Amended Class Action Complaint generally characterizes the nature of the

action as follows:

Because of inadequate and misleading disclosures made by life insurance companies
and their registered representatives, consumers were induced to purchase
inappropriate investments carrying excessive fees that reduced the value of their
retirement nest eggs. Had the purveyors of these variable annuities adequately
disclosed the nature of the product and fully explained the complicated factors that
go into a decision to purchase a variable annuity, most consumers would not have
purchased variable annuities with tax deferred moneys from their Individual
Retirement Accounts (“IRAs”) and 401(k)s. As a result of these misleading sales
practices, tens to hundreds of millions of dollars that ought to have provided
retirement security to average Americans have instead been counted as profits by life
insurance companies or commissions by their agents.

(Complaint, pg. 1)(emphasis added).  Although Brooks specifically alleges Defendants failed to

disclose material facts to him (Complaint ¶ 42), there is also evidence in the record indicating that

Brooks’ complaint against Lincoln also includes misrepresentations made by Adams, the Lincoln

broker-dealer/representative who sold Brooks the Lincoln variable annuity.

90. Even though Plaintiff characterizes this case as one involving primarily omissions, there is

evidence in the record indicating the Lincoln 2001 prospectus included general disclosures

concerning the tax consequences of purchasing a deferred variable annuity in each prospectus issued

throughout the class period. See, e.g., Grubka Decl. Exh. S at LINC0000000032-LINC0000000035;

see also Grubka Decl. Exh. T at LINC00017200, LINC00017233-LINC00017237, LINC00034802,

LINC00034832-LINC00034837, LINC00016818, LINC00016848-LINC00016852, LINC00015952,

LINC00015985-LINC00015989, LINC00014314, LINC00014350-LINC00014354, LINC00015122,

LINC00015160-LINC00015164; Lane Supp. Decl. Exh. X at 1, 47-50; Rommel Reply Decl. Exh.

19 (Grubka Dep. Vol. I 77:15-23).  Later class members received more explicit disclosures.  For

example, beginning in 2002, Lincoln disclosed on the front page of its marketing materials that
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investors who purchase a variable annuity in a qualified plan “will not receive additional tax-deferred

benefit with this product.”  (Grubka Decl. Exh. M at LINC 191186, 238155).

91. The disclosures included on the first page of Lincoln’s prospectuses since May 2003

explicitly provide that “[q]ualified retirement plans already provide for tax deferral” and that “there

should be reasons other than tax deferral for acquiring the contract within a qualified plan.”  See,

e.g., Grubka Decl. Exh. S at LINC0000000032-LINC0000000034, Exh. T at LINC00017200,

LINC00034802, LINC00016818, LINC00015952, LINC00014314, LINC00015122; Lane Supp.

Decl. Exh. X at 1.

92. Even though the evidence indicates this may be a “mixed” case, involving both

misstatements and material omissions, the Court finds, for purposes of this opinion, that Brooks’

case is predominantly an omissions case and that the Affiliated Ute presumption applies.  

93. A presumption of reliance is rebuttable at the class certification stage by proof that the

plaintiffs “actually knew the information that was not disclosed.”  See Regents, 482 F.3d at 402 (J.

Dennis, concurring) (citing Fine v. American Solar King Corp., 919 F.2d 290, 299 (5th Cir. 1990));

see Huddleston, 640 F.2d at 548 (“If defendant can prove that plaintiff did not rely, that is, that

plaintiff’s decision would not have been affected even if defendant had disclosed the omitted facts,

then plaintiff’s recovery is barred.”); see also Akin v. Q-L Investments, Inc., 959 F.2d 521, 530 (5th

Cir. 1992)(“Although plaintiffs are entitled to a [Ute] presumption of reliance with respect to the

omissions in the start-up balance sheets, this presumption can be rebutted by a showing that

plaintiff’s investment decision would not have been affected even if defendant had disclosed the

omitted facts.”); see also Cooper, 229 F.R.D. at 262 (“Without evidence to the contrary from
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 The Court addresses this argument, among other things, in its Report and Recommendation of23

the United States Magistrate Judge Denying Defendants’ Amended Motion for Summary
Judgment, issued contemporaneously with this opinion.
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Defendants, it may be presumed that the transactions would not have occurred but for the omissions

at issue. . . .  Affiliated Ute, 406 U.S. at 153-54, 92 S.Ct. 1456)(emphasis added).22

94. Members of the proposed class who knew that variable annuities offer no additional tax

deferral when used to fund qualified plans have no claim against Lincoln for its alleged omission of

this fact.  

95. To determine which class members knew that variable annuities did not offer additional tax

deferral benefits when used to fund qualified plans would require a fact-intensive, case-by-case

review of each plaintiff’s knowledge.  See In re Initial Public Offerings Sec. Litig., 471 F.3d 24, 44

(2d Cir. 2006).

96. For example, Lincoln argues Brooks knew that a variable annuity would offer no additional

tax deferral benefit when used to fund his qualified plan before he purchased his Lincoln annuity.

According to Lincoln, Brooks knew this fact from prior investment experience and because he

received explicit disclosures from New York Life, the registered representative who sold him the

New York Life variable annuity, Jim Kihneman, and David Adams.   23

97. Determining whether any member of the proposed class was harmed by Lincoln’s alleged

failure to conduct suitability reviews would “require a fact-specific, individualized analysis” into the

suitability of a Lincoln variable annuity for each plaintiff.”  Yokoyama v. Midland Life Insurance

Co., 239 F.R.D. 607, 608 (D. Haw. 2006).  This individualized analysis would predominate over

issues common to the class.
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6. Whether statute of limitations determinations compel a finding that
individual issues predominate over common ones

98. “U.S. Circuit Courts of Appeals are split on the issue of whether individualized state of

limitations determinations per se mandate denial of class certification.  However, courts are in

agreement that affirmative defenses, such as statute of limitations, are factors to be considered in

class certification hearings.”  Welch v. Atlas Roofing Corp., 2007 WL 3245444, *7 n.3 (E.D. La.

Nov. 2, 2007).  “While the existence of affirmative defenses that may require individualized

evidence does not compel a finding that individual issues predominate over common ones, it does

weigh against class certification.”  Id. 

99. The statute of limitations for Brooks’ claims under § 10(b) and Rule 10b-5 is “within one

year after the discovery of the facts constituting the violation and within three years after such

violation.” See Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S. 350, 364 (1991).

If a plaintiff has notice of a violation, the one-year limitation is triggered. If a plaintiff has no notice,

the violation is actionable only within the three years subsequent to the violation.

100. Here, establishing if and when certain Proposed Class members were made aware that

variable annuities offer no additional tax deferral when used to fund qualified plans is an individual

determination that would clearly predominate over issues common to the class. 

101. The timeliness of each Proposed Class member’s claim is one in a number of issues requiring

individualized determinations that will predominate over issues common to the class.  

7. Conclusion

102. Given the Court’s findings as to Lincoln’s alleged material misrepresentations or omissions,

loss causation, reliance, and limitations, the Court concludes that individual rather than common

issues predominate in this case.  
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B. Superiority

103. Subsection 23(b)(3) additionally requires proof that a class action is the superior method of

adjudication.  Class certification is appropriate only if a class action is superior to other available

methods for the fair and efficient adjudication of the controversy.  FED. R. CIV. P. 23(b)(3).

104. Rule 23(b)(3) provides a nonexclusive list of factors for the Court to consider to determine

whether the class action is the superior means of dispute resolution:

The matters pertinent to the findings include: (A) the interest of members of the class
in individually controlling the prosecution or defense of separate actions; (B) the
extent and nature of any litigation concerning the controversy already commenced
by or against members of the class; (C) the desirability or undesirability of
concentrating the litigation of the claims in the particular forum; (D) the difficulties
likely to be encountered in the management of a class action.

FED. R. CIV. P. 23(b)(3).

105. Because individual issues would overwhelm the issues common to the class, a class action

would not be a superior forum in which to adjudicate the unique claims of each member of the

proposed class.  The Proposed Class could not be tried given the number of potential class members

and the uncommon issues.  “Moreover, there is no evidence that individual trials would create a

‘judicial crisis.’”  Krogman  v. Sterritt, 202 F.R.D. 467, 479 (N.D. Tex. 2001)(quoting Castano, 84

F.3d at 748).  

106. The Court concludes that a class action is not “superior to other available methods for the fair

and efficient adjudication of the controversy.”   FED. R. CIV. P. 23(b)(3).

SUMMARY OF FINDINGS OF FACT

107. To the extent any conclusions of law are deemed to be findings of fact, they are incorporated

as findings of fact.

108. Brooks has not been supervising or directing this litigation. 
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SUMMARY OF CONCLUSIONS OF LAW

109. To the extent that any findings of fact are deemed to be conclusions of law, they are

incorporated herein as conclusions of law.

110. Brooks has not been proven to be an adequate class representative under Rule 23(a). 

111. Brooks has failed to meet his burden under the first prong of FED. R. CIV. P.  23(b)(3) to

prove that the common questions of law or fact predominate over any questions affecting only

individual members.

112. The Court concludes a class action is not “superior to other available methods for the fair and

efficient adjudication of the controversy” as required by the second prong of FED. R. CIV. P. 23(b)(3).

Based on the foregoing, it is 

RECOMMENDED that Plaintiff’s Amended Motion for Class Certification (Docket Entry

# 135) be DENIED.  It is further

RECOMMENDED that this case be allowed to proceed as an individual action.

The parties shall file any objections to these Recommended Findings of Fact and Conclusions

of Law on or before March 3, 2008.  The Court will not consider any extensions of time in which

to file objections. 

Failure to file written objections to the proposed findings and recommendations contained

in this report within ten days after service shall bar an aggrieved party from de novo review by the

district court of the proposed findings and recommendations and from appellate review of factual

findings accepted or adopted by the district court except on grounds of plain error or manifest
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injustice.  Thomas v. Arn, 474 U.S. 140, 148 (1985); Rodriguez v. Bowen, 857 F.2d 275, 276-77 (5th

Cir.1988).  
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