
 

________________________________________________________________________________________________________________
All Content Copyright 2003-2010, Portfolio Media, Inc. 

 
 

 
 

 

           Portfolio Media, Inc. | 860 Broadway, 6th Floor | New York, NY 10003 | www.law360.com 
               Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@portfoliomedia.com 

 

 

NRG Power Marketing: An Economist’s Assessment 

Law360, New York (February 01, 2010) -- The Jan. 13 Supreme Court decision, NRG Power Marketing, et. al. v. 
Maine Public Utility Commissioners, et. al., appears to revolve around the interpretation of a regulatory construct, 
the so-called Mobile-Sierra doctrine, and to be of limited general interest. 

In fact, this decision is an instrumental piece of a long process that might finally unleash the powers of competition 
in electricity. It is all the more striking given the recent popular skepticism regarding deregulation efforts in 
general, and electricity deregulation in particular. 

Economic regulation by authorized commissions virtually began with the regulation of electricity, and up until 
about 20 years ago there was no real prospect of change: monopoly utilities provided power and were price-
regulated by commissions. Three major developments served to suggest that this method of organization was not 
permanent: 

a) technological reductions in the minimum efficient scale of generation; 

b) improvements in the operational control of electric systems through computerization of various functions; and 

c) a cultural shift which emphasized the manifest failings of regulated markets and pointed the way to potential 
improvements from the release of competitive forces, such as had already been seen in airlines, trucking, and 
communications, all network industries which had been pervasively price-regulated. 

But unlike airlines and trucking, where the price/regulatory nexus had been summarily severed, and unlike 
telecommunications, where alternative access methods had made competition inevitable even in the face of 
determined price regulation, wholesale electricity had been stuck in regulatory limbo: there was nominal 
deregulation and a veneer of competitive processes put into place at a substantial cost, but a distrust of potential 
outcomes in a vital industry meant that the forces of competition were continually subject to regulatory second-
guessing. 

Aggrieved parties could always petition to have untoward (for them) results negated, and the Federal Energy 
Regulatory Commission would always take those complaints seriously. Their argument for doing so was that they 
were mandated to take complaints seriously under the Federal Power Act of 1935 (and subsequent revisions) 
under which FERC was required to ensure that prices were “just and reasonable.” 

Competitive markets cannot reliably function without the notion that the prices derived in markets are the prices 
at which transactions take place. Thus, it has proven impossible to fully bring the benefits of competition into 
electric generation because price is not fully determined through the interplay of market forces. 
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Of course, no market is truly completely unregulated, but price formation in electric markets was far more 
influenced by what might pass muster at FERC than by the fundamentals of supply and demand. When this 
happens, the net benefits of innovations simply become too speculative to invest in. 

There was always a simple out from this problem should FERC decide to avail itself of the opportunity: It could 
declare that market-determined prices were, absent extraordinary events like fraud or price manipulation, per se 
“just and reasonable.” 

After all, the definition of “just and reasonable” had always been left up to FERC and a very long line of cases, long 
preceding Chevron, gave FERC substantial leeway in the determination of what constitutes “just and reasonable.” 

FERC made some preliminary forays in this regard, but was essentially beaten back by established interests that 
had substantial expertise in “just and reasonable” hearings at FERC — far more expertise than these interests had 
running competitive operations. 

The Mobile-Sierra doctrine proved to be a potential crack in the regulatory edifice. 

Under Mobile-Sierra, when a utility signed a contract, the utility couldn’t back out of the contract just because the 
contract price turned out not to follow what FERC practice had established as “just and reasonable,” barring 
unusual circumstances. The basic underpinning of this doctrine is that contracts involving informed, willing buyers 
and sellers are in fact “just and reasonable.” 

But of course once you believe that, you are a very short step from saying that an organized market in which 
participants have agreed to sell and purchase power generates prices that are “just and reasonable.” And in two 
steps, the Supreme Court has essentially so held. 

The first step, the 2008 decision in Morgan Stanley v. Snohomish, argued that the Mobile-Sierra doctrine can 
obviously apply not just when sellers want to back out of contracts, but when buyers want to back out of contracts 
as well. 

But market prices are not just the bilateral actions of a buyer and a seller. Market prices have important signalling 
properties to those other than the parties that have literally transacted with one another, and important financial 
consequences. This, in fact, is the underlying grist that makes competitive markets potentially so much more 
efficient than regulated markets. 

So the second step had to assure that Mobile-Sierra also restricted the ability of third parties to complain to FERC 
about the price-setting process. This is indeed the finding of NRG Power Marketing. The critical paragraph reads: 

In unmistakably plain language, Morgan Stanley restated Mobile-Sierra’s instruction to the Commission: FERC 
“must presume that the rate set out in a freely negotiated wholesale-energy contract meets the ‘just and 
reasonable’ requirement imposed by law. The presumption may be overcome only if FERC concludes that the 
contract seriously harms the public interest.” As our instruction to FERC in Morgan Stanley conveys, the public 
interest standard is not, as the D.C. Circuit presented it, a standard independent of, and sometimes at odds with, 
the “just and reasonable” standard; rather, the public interest standard defines “what it means for a rate to satisfy 
the just-and-reasonable standard in the contract context.” 

Thus, so long as the Mobile-Sierra doctrine applies (an issue still in question in the specifics of the particular 
practice here, namely the New England Forward Capacity Market Settlement Conference mechanism), the 
Supreme Court has once again affirmed that FERC may, under the right conditions, create a situation in which 
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market-based rates require a clearly higher standard to overturn than a typical tariff-based “just and reasonable” 
inquiry would allow. 

Now that FERC has the capability to allow competition to work, it remains to be seen whether it will do so in 
practice. The Supreme Court remains deferential to FERC’s interpretation of the terms “just and reasonable,” and 
no one argues that the only possible interpretation of the term means that FERC is required to allow market-
determined rates to be dispositive. 

In particular, the court has not yet decided what level of fact-finding is necessary by FERC in order to actually 
implement this standard in any particular market. Substantial amounts of lawyering remain to be performed. 

But what the Supreme Court has done is to make clear that there is no legal constraint on the ability of FERC to 
create true market-based solutions, which in turn promise the dynamic efficiencies which other deregulated 
markets have brought us: lower costs to consumers, with the risks of innovation being borne by willing 
shareholders who have uncapped profitability for those innovations, which turn out successfully (and concomitant 
losses to shareholders and bondholders for those innovations which the market rejects). 

--By Jonathan Falk, NERA Economic Consulting 
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