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Identifying Relevant Intercompany Activities, Quantifying
Measurable Benefits Under the Temporary U.S. Services Rules

HARLOW N. HIGINBOTHAM*
AND STUART L. HARSHBARGER** A large part of the regulatory revision under the tem-

porary Section 482 services rules1 has been de-
voted to providing taxpayers with new methods

and guidance for determining charges between related
parties for intercompany services. If the services being
considered are routine, low margin services, then appli-
cation of a new services cost method (SCM) may be ap-
propriate. If the services being considered are ‘‘ex-
cluded transactions’’ under the new service regulations,
then one of the new methods will have to be applied
such as the gross services margin method, the compa-
rable profits method for services, or the profit split

1 IRS Final, Temporary Rules (T.D. 9278) on Services Treat-
ment Under Section 482, Allocation of Income and Deductions
from Intangibles, Stewardship Expense, effective Jan. 1, 2007
(15 Transfer Pricing Report 214, 08/2/06). The regulations pro-
vide updated guidance under Section 482 that replaces exist-
ing guidance under §1.482-2(b), Performance of Services for
Another, for controlled services transactions and existing guid-
ance under §1.482-4(f)(3), Ownership of Intangible Property,
for allocation of income attributable to intangible property.
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method, depending on individual facts and circum-
stances.

Much of the public commentary published on the
proposed and now temporary service regulations has
focused on potential problems in applying the new
methods. This assumes that taxpayers have correctly
identified and accounted for (in terms of costs) the ser-
vices subject to the framework of §1.482-9T and that
the identified services have already passed a benefits
test. Much less attention has been paid as to whether
taxpayers have correctly identified which services re-
quire the payment of intercompany fees. The services
requiring payment of intercompany fees or ‘‘allocable’’
services are those that meet the Temp. Regs. §1.482-
9T(l)(2) definition of an activity and §1.482-9T(l)(3), the
new benefit test. This article focuses on the compliance
‘‘front end’’ of the regulations, that is, on correctly iden-
tifying and accounting for allocable services when U.S.
taxpayers complete their contemporaneous documenta-
tion.

As a general proposition, taxpayers will find more
latitude in complying with the front end of the new ser-
vice fee regulations than in completing the required
subsequent steps of method selection and valuation.
Once taxpayers have determined which services are al-
locable with a corresponding accounting of total costs,
the actual charging of fees is somewhat mechanistic.2

In contrast, taxpayers who thoroughly analyze and
document their intercompany service functions in com-
pliance with the new regulations may be able to benefit
from a degree of discretion inherent in the front end of
the new service fee regulations to manage their global
tax liabilities and documentation obligations more ef-
fectively.

For U.S. taxpayers, the temporary regulations consti-
tute a significant departure from and refinement of the
1968 service fee regulations. The new regulations place
greater emphasis on identifying, quantifying, and docu-
menting the benefits accruing to recipients of allocable
services. The broader scope of allocable services and
the requirements for more precise definition and quan-
tification of benefits received align the new U.S. regula-
tions more closely with the applicable 1996 Organiza-
tion for Economic Cooperation and Development trans-
fer pricing guidelines. They also imply a significantly
greater compliance burden for many multinationals in
reformulating existing intercompany services transfer
pricing policies and in establishing adequate documen-
tary support.

Temp. Regs. §1.482-9T(l) give international tax ex-
aminers two interrelated tools to make adjustments.
First, the expanded definition of an ‘‘activity’’ contem-
plates the inclusion of a broad variety of candidates for
allocation. Accordingly, future examiners may assert
the disallowance of certain domestic deductions for ac-

tivities that were previously accepted. This expanded
definition of an activity is especially important for U.S.
multinationals with centralized headquarters functions
servicing relatively large overseas operations with com-
paratively small U.S. service fee allocations.

Secondly, the new services regulations have adopted
a ‘‘specific benefit’’ approach that mandates an arm’s-
length charge only if a particular activity provides an
identifiable benefit to a taxpayer. In past examinations,
U.S. subsidiaries of foreign parents often prevailed
merely by showing auditors that the cost allocation
mechanism used by their foreign parent to charge them
for centralized group services was equitable and did not
involve so-called ‘‘cost shifting.’’ Under the new benefit
test this information may be of little use, since taxpay-
ers must provide evidence of specific benefits for intra-
group charges.

Our discussion of the ‘‘front end’’ of compliance with
the new services regulations begins with a review of
rules for determining whether allocable intercompany
services have been rendered under the 1968 service fee
regulations, under the 1996 OECD transfer pricing and
under the new 2006 service fee regulations. Attention to
the 1968 regulations remains important because tax-
payers can elect to apply the new temporary regulations
to any taxable year beginning after Sept. 10, 2003, the
date of publication of the 2003 proposed regulations.
The OECD guidelines are relied upon in this article to
represent foreign regulatory thinking in this area of
transfer pricing with the understanding that this ap-
proach is an oversimplification given that individual
countries often pursue an independent or idiosyncratic
approach.

This article is not meant to uncover any hidden
meaning in first summarizing and then discussing these
three regulatory pronouncements. Rather, it focuses on
the differences between the regulations and the impli-
cations for multinationals setting out to develop a glo-
bally consistent transfer pricing policy for their service
transactions.

Performance of Services for Another

Determining whether an intercompany service
has been rendered under the 1968 regulations

Under the previous U.S. services regulations, §1.482-
2(b), Performance of Services for Another,3 when the
controlled transactions under review are services, the
first order of business is to establish that a measurable
benefit is being provided by one member of a controlled
group for another. Any taxpayer allocations have to be
made ‘‘consistent with the relative benefits intended
from the services, and based upon the facts known at
the time the services were rendered.’’ If, at a later date,
expected benefits fail to materialize, there should still
be an intercompany service charge ‘‘even if the poten-
tial benefits anticipated are not realized.’’ The actual
benefit provided does not have to be only for a recipi-
ent’s ‘‘day-to-day’’ operations but an allocable benefit
may be intended to benefit the recipient’s ‘‘overall op-
erations.’’

It is incumbent upon the taxpayer to establish that
the benefit is not ‘‘so indirect or remote that unrelated
parties would not have charged for such services.’’ In

2 This is not to say that ambiguities are not present in ap-
plying the valuation provisions of the regulations, however.
For example, a routine service might be valued at its allocated
cost from the renderer’s perspective under the services cost
method (Regs. §1.482-9T(B)) or at a price determined in the re-
cipient’s geographical market under the comparable uncon-
trolled services price method (Regs. §1.482-9T(c)) and the gen-
eral provisions concerning location savings (Regs. §1.482-
1(d)(4)(i)). Similar ambiguities exist in determining under the
best method rule whether to analyze the recipient, the ren-
derer, or both parties (see section A.11.b of the preamble to the
2006 service regulations). 3 33 Fed. Reg. 5849, April 16, 1968.
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order to assist taxpayers in defining what should be
considered too remote or indirect for intercompany al-
locations, three simplified examples are given with un-
ambiguous fact patterns and relatively straightforward
implications.4 The taxpayer must also establish that the
benefit being provided to the recipient is not ‘‘merely a
duplication of a service which the related party has in-
dependently performed or is performing for itself.’’5

Showing that the recipient party does not have the ca-
pabilities to perform the service itself is highlighted as
an important factor in demonstrating that the service
provided is not duplicative and therefore allocable to
the recipient. Except for providing two related ex-
amples, again unambiguous in their fact patterns and
interpretations, no additional guidance is given. Thus,
working primarily from the perspective of the renderer
of the services, if the above requirements are met, a
measurable benefit has been established and the mem-
ber providing the services must charge the recipient an
appropriate fee.

Costs to be taken into account in determining such
fees include both direct and indirect costs based on ‘‘a

method of allocation and apportionment which is rea-
sonable and in keeping with sound accounting prac-
tice,’’ but excluding group interest expenses, ‘‘expenses
associated with the issuance of stock and maintenance
of shareholder relations,’’ and other regulatory compli-
ance expenses ‘‘not directly related to the service in
question.’’6

Figure 1 summarizes the sequence of steps applied
in determining whether intercompany services have
been rendered under the 1968 regulations. As sug-
gested by the dashed outlines of the ‘‘Benefit Test’’ box
in the diagram, the benefits test, although explicitly ref-
erenced in the 1968 regulations (Regs. §1.482–2(b)(2)),
was only partially developed. Services are rendered by
the renderer if done ‘‘for the benefit of, or on behalf of’’
the recipient member of a controlled group. Only ‘‘ser-
vices’’ and not ‘‘activities’’ are identified, since under
the 1968 regulations the equivalency between ‘‘service’’
and ‘‘activity’’ does not explicitly appear in the wording
of the benefit test (Regs. §1.482 – 2(b) (2)), but comes
later under the section on costs or deductions to be
taken into account (Regs. §1.482 – 2(b)(4)(iii)).

4 Regs. §1.482– (b)(2)(i).
5 Regs. §1.482–2(b)(2)(ii). 6 Regs. §1.482-2(b)(4)-(6).
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Figure 1: Rendering Services According to the 1968 Regulations

Determining whether intra-group services have
been rendered under the 1996 OECD Guidelines

According to the OECD transfer pricing guidelines,
intra-group services have been rendered if an activity
provides a controlled party ‘‘with economic or commer-
cial value to enhance its commercial position.’’ The way
to determine if the activity under consideration is en-
hancing a recipient’s commercial position is ‘‘by consid-
ering whether an independent enterprise in comparable
circumstances would have been willing to pay for the
activity’’ if the activity was performed for it by an unre-
lated party or whether an independent enterprise
‘‘would have performed the activity in-house for itself.’’
If it is determined that the activity in question is not a
service that an ‘‘independent enterprise would have
been willing to pay or perform for itself,’’ then accord-
ingly under the arm’s length principle such an activity
or service should not be considered as an intra-group
service.7

Being able to demonstrate a willingness to pay poses
several challenges. If taxpayers can show that the intra-
group service being examined meets an ‘‘identified
need’’ for the recipient then ordinarily an intragroup
service will exist. This is shown by examining compa-
rable businesses in comparable circumstances to see if
they are either performing similar services in-house or

paying for third parties to provide them with the ser-
vices. Evidence of comparable enterprises either per-
forming similar activities in-house or purchasing such
services from third parties indicates the presence of
comparable identified needs.8

Being able to show a willingness to pay when the ser-
vices in question have to do with group services re-
quires a ‘‘more complex analysis.’’ A distinction is
drawn between group services and activities that may
be referred to as ‘‘shareholder activities,’’ which are dis-
tinguishable from a broader category of ‘‘stewardship
activities.’’ In the parlance of the guidelines, steward-
ship activities cover a broader range of services by a
shareholder inclusive of shareholder services that are
performed ‘‘solely because of its ownership interest.’’
The latter activities do not ‘‘justify a charge’’ to recipi-
ent companies because group members do not neces-
sarily ‘‘need the activity’’ and would not be willing to
pay for these shareholder activities if they were unre-
lated enterprises operating independently. Stewardship
activities may include allocable non-shareholder activi-
ties ‘‘provided by a coordinating centre’’ such as ‘‘de-
tailed planning services for particular operations, emer-
gency management or technical advice (trouble shoot-
ing), or in some cases assistance in day-to-day
management.’’9

7 Transfer Pricing Guidelines for Multinational Enterprises
and Tax Administrations, Chapter VII (1996), Special Consid-
erations for Intra-Group Services, section 7.6.

8 Ibid., section 7.8.
9 Ibid., section 7.9.
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Additional guidance is provided regarding the com-
position of shareholder activities as being the ‘‘costs of
activities relating to the juridical structure of the parent
company itself,’’ such as shareholder meetings and su-
pervisory board expenses, costs associated with ‘‘re-
porting requirements,’’ or the raising of funds for busi-
ness expansion. The latter non-allocable shareholder
expense is qualified to exclude instances where the
raising of funds ‘‘would generally be regarded as pro-
viding service’’ to a group member and would also po-
tentially exclude certain managerial and monitoring
functions related to a shareholders’ ‘‘management and
protection’’ of their investment. Allocation of the latter
expenses is subject to demonstrating that independent
enterprises would be willing to pay for or to perform for
itself.10

As a general proposition, duplicative services are not
allocable where one related party merely duplicates ser-
vices already being performed by another member or if
such an activity is already being provided by an outside
party. Two possible exceptions to the allocation of du-
plicative service costs are when the duplication is only
temporary, such as may occur during corporate restruc-
turings, or if the duplication takes place to reduce the
risk of an incorrect management decision, such as the
utility derived from obtaining a second legal opinion
during a complicated restructuring. Allocation of corpo-
rate restructuring charges is further refined by the
OECD guidelines to exclude instances that involve allo-
cating fees for economic benefits that may accrue to
group members not directly affected by a restructuring
action because such ‘‘incidental benefits’’ like ‘‘increas-
ing efficiencies’’ or ‘‘economies of scale’’ emanate from
activities for which an independent enterprise would or-
dinarily be unwilling to pay.11

The notion of incidental benefits first introduced in
the context of corporate restructuring is further refined
in the guidelines to exclude as non-allocable service
fees any benefits ‘‘attributable solely’’ to being part of a
larger concern and not tied to the performance of a spe-
cific activity. The example given by the guidelines con-
sists of not charging affiliates for lower borrowing costs
due to a better credit rating from being part of a MNC
unless the improved credit rating were due to an actual
financial guarantee for the lender’s borrowing. What
would be potentially allocable are situations when an
associated enterprise ‘‘benefited from the group’s repu-
tation deriving from global marketing and public rela-
tions campaigns.’’ Such benefits should be based on ac-
tivities that require ‘‘active promotion’’ of the group’s
business so as to increase the ‘‘profit-making potential’’
of members of the group.12

Centralized administrative services that are typically
performed by the parent company or in group service
centers are ordinarily allocable because they are ser-
vices that independent enterprises would have either
paid for or performed for themselves.13 As a special

case of centralized services, it may be the case that the
maintenance of certain resources to be available when
needed is by itself a separate service for which an
arm’s-length fee should be charged in addition to any
charges for the services actually rendered. To qualify
such stand-by group resources as allocable requires
demonstrating that the need for the service is not ‘‘re-
mote’’ and the advantage of having the services is not
‘‘negligible’’ or that the services are not readily avail-
able from other sources.14

After determining that intra-group services have
been rendered, an associated arm’s-length charge is
calculated. A preference is stated for reliance upon
‘‘direct-charge’’ methods where ‘‘associated enterprises
are charged for specific services,’’ especially if the re-
lated companies provide comparable services to unre-
lated parties. In the absence of internal comparables
and for centralized services, use of ‘‘indirect-charge
methods’’ that ‘‘necessitate some degree of estimation
or approximation’’ are acceptable if taxpayers employ
‘‘sound accounting principles’’ and derive allocations
‘‘commensurate with the actual or reasonably expected
benefits’’ to recipients. In calculating an arm’s length
service charge, the perspectives of both the renderer
and the recipient should be considered. Allocable costs
are all direct costs plus allocable indirect costs consis-
tent with what independent enterprises would charge in
comparable circumstances.15

Figure 2 on the next page summarizes the sequential
steps necessary to determine whether intercompany
services have been rendered according to the 1996
OECD guidelines. Intra-group services have been ren-
dered if an activity provides a controlled party with
‘‘economic or commercial value to enhance its commer-
cial position.’’The language is mirrored in the 2006 U.S.
regulations requiring taxpayers to recognize services
that provide a ‘‘reasonably identifiable increment of
economic or commercial value that enhances the re-
cipient’s commercial position or may reasonably be an-
ticipated to do so.’’ These definitions are operationally
equivalent in application, with the U.S. definition pro-
viding taxpayers a somewhat higher level of precision
in implementation than the guidelines.

Determining whether an intercompany service
has been rendered under the 2006 U.S. services
regulations

The 2006 U.S. service fee regulations are closely
aligned with the 1996 OECD guidelines. Under the 2006
regulations, a controlled services transaction is deemed
to occur when ‘‘activities’’ by one member or members
of a controlled group, the rendering entity, provide
‘‘benefits’’ to other member(s) of the controlled group,
the recipient(s). What types of activities may provide
benefits? As would be expected, potentially allocable
activities include the ‘‘performance of functions.’’ In ad-
dition, under the new U.S. regulations, potentially allo-
cable ‘‘activities’’ now explicitly include the ‘‘assump-
tion of risk’’ as an activity that may provide benefits.

10 Ibid., section 7.10.
11 Ibid., section 7.12.
12 Ibid., section 7.13.
13 Ibid., section 7.14, such services include, ‘‘planning, coor-

dination, budgetary control, financial advice, accounting, au-
diting, legal, factoring, and computer services; financial ser-
vices such as supervision of cash flows and solvency, capital
increases, loan contracts, management of interest and ex-
change of risks and refinancing; assistance in the fields of pro-

duction, buying, distribution and marketing; and services in
staff matters such as recruitment training.’’

14 Ibid., sections 7.16, 7.17.
15 Ibid., sections 7.19, 7.20, 7.21, 7.22, 7.23, 7.29.
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Figure 2: Rendering Services According to the OECD Guidelines

Furthermore, potentially allocable activities include
a renderer’s use of ‘‘tangible or intangible property or
other resources, capabilities, or knowledge,’’ which in-
cludes expertise to take ‘‘advantage of particularly ad-
vantageous situations,’’ as an ‘‘activity’’ that may
haveto be examined for providing benefits to other con-
trolled parties. A potential benefit-producing ‘‘activity’’
also includes making available to recipients ‘‘any prop-
erty or other resources of the renderer.’’16

In order for the activity to be allocable, the activity
must provide a benefit that results in a ‘‘reasonably
identifiable increment of economic or commercial value
that enhances the recipient’s commercial position, or
may reasonably be anticipated to do so.’’17 An activity
is generally considered to confer a benefit if an inde-
pendent taxpayer in similar circumstances would be
willing to pay an unrelated party to perform the same
service or activity, or if the recipient would have per-
formed the services or activities itself. The renderer
does not have to be the owner of any intangibles used
in activities that provide benefits to recipients. It may be
the case that the activities of the renderer provide ben-
efits to the owner of an intangible who may also happen
to be the recipient.

Further guidance is given to taxpayers to determine
whether a benefit has resulted from activities in the

controlled service transaction being examined. First,
there is an ‘‘indirect or remote benefit’’ qualification
test. Activities will not be considered to provide benefits
if, at the time performed, current or anticipated ex-
pected benefits from the activity are so indirect or re-
mote that a recipient would not be willing to pay an un-
controlled party to perform these services or activities
and the recipient would not have performed the ser-
vices itself. Secondly, there is a duplication exclusion.

Activities that either duplicate services already per-
formed by the recipient, or activities that can reason-
ably be anticipated to be performed by the recipient,
generally do not confer benefits unless the duplicative
activity itself is beneficial. Thirdly, there is a share-
holder activity exclusion. Activities that either protect a
renderer’s ‘‘capital investment’’ or facilitate compliance
with ‘‘reporting, legal, or regulatory requirements’’ do
not provide an allocable benefit. The notion of protect-
ing one’s capital investment is clarified further by gen-
erally excluding the activities of ‘‘day-to-day manage-
ment’’ as relating to the protection of one’s capital in-
vestment. Corporate reorganization activities may be
considered to provide allocable benefits depending on
the facts and circumstances. Finally, there is a passive
association exclusion: conference of benefits will gener-
ally not occur if the premise for existence of a benefit is

16 Regs. §1.482 – 9T (l) (1) and §1.482 – 9T (l) (2).
17 Regs. §1.482-9T (l) (3).
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merely the taxpayer’s ‘‘status as a member of a con-
trolled group.’’18

In addition to guidance in determining when allo-
cable services have been rendered between related par-
ties, the new U.S. services regulations provide a more
precise definition of what costs are to be included and
the standard to be applied in allocating and apportion-
ing costs. In general, costs to be counted include ‘‘pro-
vision for all resources expended, used, or made avail-
able,’’ excluding interest and income taxes, but includ-
ing stock-based compensation and all other cash and
in-kind costs.19 Allocations and apportionments ‘‘must
be made on the basis of the full cost, as opposed to the
incremental cost,’’ and ‘‘any reasonable method may be
used.’’20 Additional guidance on allocations among dif-
ferent recipients of benefits within a controlled group
may be inferred from the rules pertaining to a shared
services arrangement: ‘‘allocation of costs must provide
the most reliable measure of the participants’ respective
shares of the reasonably anticipated benefits under the

principles of the best method rule.’’21 While the general
provisions concerning cost allocations and apportion-
ments under §1.482-9T (k) apply the ‘‘reasonable
method standard,’’ the preamble states emphatically
that, ‘‘in general, the cost of a service that provides ben-
efits to multiple parties must be allocated in a manner
that reliably reflects the proportional benefit received
by each of those parties,’’ and explicit reference is made
to the best method rule provisions related to shared ser-
vices arrangements.22 Moreover, documentation re-
quirements under Regs. §1.6662-6T require ‘‘a descrip-
tion of the manner in which relevant costs are deter-
mined and are allocated and apportioned to the relevant
controlled transaction.’’23 Thus, taxpayers are expected
to review (and document) their accounting systems to
ensure that all relevant costs are being included and al-
located in proportion to benefits using the most reliable
metrics consistent with the best method rule.

Figure 3: Rendering Services According to the 2006 Regulations

18 Ibid.
19 Regs. §1.482-9T(j).
20 Regs. §1.482-9T(k).

21 Regs. §1.482-9T(b)(5)(ii)(B).
22 IRS Final, Temporary Rules on Services Treatment under

Section 482, Allocation of Income and Deductions from Intan-
gibles, Stewardship Expense, Explanation of Provisions, sec-
tion 10.

23 Regs. §1.6662-6T(d)(2)(iii)(B)(6).
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Figure 3 summarizes the sequential steps applied to
determine whether intercompany services have been
rendered according to the 2006 regulations. Within the
‘‘Taxpayer Due Diligence’’ box at the top of Figure 3,
the first three activities listed—functions, use of tan-
gible property, and assumption of risk—come directly
from the IRS definition of potentially allocable activi-
ties. The dashed line in this box denotes new activities
not previously made explicit in the 1968 regulations.
The same box highlights the terms ‘‘intangible prop-
erty, other resources, capabilities, or knowledge, and
expertise to take advantage of particularly advanta-
geous situations.’’ Thus, under the 2006 regulations,
taxpayers, will need to determine whether they have
are performing any specialized business activities that
are creating special talents, competitive advantages, or
other intangibles for which independent parties would
be willing to pay at arm’s length.

The benefit test box in Figure 3 identifies allocable
activities as only those that provide ‘‘significant and
measurable’’ benefits. ‘‘Significant and measurable’’ ac-
tivities are those that provide benefits that are of eco-
nomic or commercial value, that independent taxpayers
would be willing to pay for or would perform them-
selves, and that are not so de mimimis as to provide
only indirect or remote benefits to recipients.

In application among controlled parties, typical time
horizons associated with annual budget exercises form
a reasonable approximation to the Service’s ‘‘indirect or
remote’’ benefit test. In other words, if a taxpayer has a
three-year budget horizon that is updated on an annual
basis, then activities in year one that are intended to
provide benefits in years two or three could not be con-
sidered to provide benefits that are so indirect or re-
mote that a recipient would be unwilling to pay an un-
controlled party to perform theses services. Similarly,
for the same taxpayer, it might reasonably assume that
recipients would not be asked to pay for activities that
may provide benefits during year four that is beyond
the normal three-year budget cycle.

Implications for Compliance
Practitioners have commented favorably on the

many tangible improvements found in the 2006 U.S.
services regulations in comparison to the proposed
regulations. Some have even gone so far as to credit a
robust public commentary process after the proposed
regulations were issued as the genesis for this benefi-
cial result. As stated by the IRS in the preamble to the
new regulations, certain taxpayer-requested revisions,
especially with respect to the simplified cost based
method, were adopted while others were not. With only
minor revisions anticipated in the future, taxpayers are
left to their own facts, circumstances, and good judg-
ment to resolve the remaining and arguably inevitable
potential regulatory ambiguities.

Figure 4 summarizes and compares the different
front-end features contained in the 1968 services rules,
the 1996 OECD transfer pricing guidelines, and the new
2006 services regulations. U.S. taxpayers are now being
asked to consider a broader spectrum of potentially al-
locable activities than those contemplated by the OECD
or the 1968 regulations. The benefit test, exclusion, and
allocation provisions are generally similar for the
OECD guidance and the 2006 services rules, but with an
added emphasis in the OECD guidelines on limiting
cost allocations to what recipients would be willing to
pay or accept.

For shareholder services, the OECD guidelines ex-
clude shareholder services from a broader category of
stewardship activities, whereas the 2006 services rules
are more narrowly construed to exclude only activities
whose sole effect is to protect capital investment or to
facilitate regulatory compliance.

Taxpayers previously implementing their service fee
arrangements under the 1968 regulations will need to
reexamine both the scope of covered activities and the
methods applied in apportioning and allocating costs
and in selecting valuation methods for use under the
new regulations. Depending in part on the accessibility
of relevant accounting data, a variety of choices will be
available in terms of how these activities are identified
and accounted. See Figure 4.

Figure 4: Distinguishing Features, U.S. Service Regulations vs. OECD Guidelines

Feature 1968 U.S. Regulations 1996 OECD Guidelines 2006 U.S. Regulations
Allocable Services Marketing, managerial, adminis-

trative, technical, or other ser-
vices for the benefit, or on behalf
of another member of the con-
trolled group

Activities by one group member
that benefit another group
member, including ‘‘on-call’’
and ‘‘stewardship’’ activities
that are not solely shareholder
activities

Activities benefiting other group members,
broadly defined to include intangibles and
other resources and capabilities, but ex-
cluding activities solely related to share-
holder protection or regulatory compliance

Benefit Test Costs incurred for the benefit of
another member of the con-
trolled group

Benefits received, which the
recipient would be wiling to pay
for or undertake in-house

Benefits which an uncontrolled taxpayer in
similar circumstances would be willing to
pay a third party

Excluded Activities s Duplicative services
s Indirect or remote benefits
s Shareholder costs

s Duplicative services
s Indirect or remote benefits
s Shareholder costs

s Duplicative services
s Indirect or remote benefits
s Shareholder costs

Incidental/Passive As-
sociation Benefits Exclu-
sion

Not mentioned Incidental benefits attributable
solely to being part of a larger
concern, and not to any spe-
cific activity being performed

Passive association benefits resulting
from status as a member of a controlled
group (as distinguished from benefits de-
rived from specific intra-group guarantees)

8

10-25-06 Copyright � 2006 TAX MANAGEMENT INC., a subsidiary of The Bureau of National Affairs, Inc. TMTR ISSN 1063-2069



Feature 1968 U.S. Regulations 1996 OECD Guidelines 2006 U.S. Regulations
Allocable Costs Direct costs specifically identi-

fied with the service plus related
indirect costs, excluding inter-
est, shareholder, and indirect
regulatory compliance costs

Direct costs plus allocable indi-
rect costs consistent with
what comparable independent
enterprises would be willing to
accept

Total costs for rendering the service, in-
cluding stock-based compensation and all
other resources expended, used, or made
available

Cost Allocation and Ap-
portionment

Methods that are reasonable and
in keeping with sound account-
ing practice

Allocations in proportion to us-
age, consistent with what com-
parable independent enter-
prises will accept; pass-through
of agency costs

Reasonable method standard, with level of
aggregation and choice of benefit-based
allocation guided by best method rule in
SSAs; pass-through of agency costs

Shared Service Arrange-
ments

Not explicitly recognized Cost Contribution Arrange-
ments for services based on
anticipated benefits propor-
tions

Shared Service Arrangements based on
reasonably anticipated benefits propor-
tions and allocations consistent with the
best method rule

(1) The scope of allocable services is potentially
broad, but each such identified activity must also
provide ‘‘significant and measurable’’ demon-
strable benefits; taxpayers with sophisticated ac-
counting and financial systems capable of track-
ing key activities and their benefits will have ca-
pabilities to claim deductions not available to
taxpayers with more primitive systems

(2) Similarly, the way in which related activities are
organized and aggregated may have a significant
impact on how they are allocated to recipients
and whether or not the resulting charges to re-
cipients are reasonable and consistent with the
recipients’ willingness to pay for such services

(3) Exclusions for activities solely related to share-
holder activities as opposed to more general
stewardship activities may be especially ambigu-
ous in this regard

(4) Alternatives implicit in selecting whether or not
to bundle compensation for a given service to-
gether with a related transaction involving tan-
gible or intangible property, as provided under
Regs. §1.482-9(m)(1), provide for a variety of in-
herently judgmental outcomes relying primarily
on how best method rule principles are applied

(5) Potential conflicts between the passive
association/incidental benefits exclusion and a re-
cipient’s demonstrable willingness to pay for
such benefits foster a potentially broad range of
significantly different outcomes; suggested
‘‘bright-line’’ tests of whether a written guarantee
or service arrangements is in place may oversim-
plify the underlying ambiguities inherent in such
relationships

(6) Classification of activities as ‘‘low margin cov-
ered services’’ under Regs. §1.482-9T(b)(4) has
important implications for how these services are
valued and the method applied; noncovered ser-
vices are not eligible for charging out at cost or
under a shared services arrangement, and in-
stead must be valued using one of the other speci-
fied methods

(7) Numerous alternatives exist for apportioning and
allocating costs of services depending upon the
availability of accounting data and consistent

with the reasonable method standard under Regs.
§1.482-9T(k)(2)(i).

For passive association benefits, the new services
regulations have developed this exclusion extensively.
Five new examples are given with considerable empha-
sis placed on Example 19 concerning cost savings at-
tributable to volume purchases. As illustrated in this ex-
ample (Regs. §1.482-9T(1)(5)(Example 19)), no inter-
company charge is indicated because the rendering
taxpayer did not engage in significant and measurable
bargaining activities that benefited the recipient. Just
what types and degrees of ‘‘bargaining‘‘ would consti-
tute a measurable activity warranting a service charge
remains unclear, even though the value of the service
rendered may be material relative to the reported tax-
able incomes.

New Taxpayer Responsibilities

An examination of the front end of the new services
rules has identified a simple theme. To comply with
these regulations, taxpayers must now consider a
wider, less immediately apparent range of internal ser-
vice providing activities. Those rendered activities that
provide significant and measurable benefits to recipi-
ents require the payment of arm’s length service fees.
Thus, a taxpayer’s ability to affirm or deny the presence
of significant and measurable benefits for compliance
and tax planning purposes is directly related to the
quality of its accounting and financial record keeping
systems.

Quantifying the presence or absence of benefits from
centralized services will continue to be an area of con-
troversy and uncertainty, especially in evaluating
whether certain benefits are derived from passive asso-
ciations or active promotion and how to value expertise
to take ‘‘advantage of particularly advantageous situa-
tions.’’ Companies with sophisticated transfer pricing
accounting systems will be able to quantify, for ex-
ample, the value of any positive externalities associated
with centralized purchasing functions. In the aggregate,
controversy should diminish, however, as demonstrated
herein, because the U.S. service fee regulations are now
in substantial conformity with the OECD guidelines.
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