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2009 will certainly be considered as an important year for transfer
pricing in France.

Significant developments highlight, more ex-
plicitly than before, key features of the trans-
fer pricing challenges that both governments

and Multinational Enterprises (MNEs) are facing in
relation to transfer pricing:

s Transfer pricing is subject to a stricter monitoring. In
line with 2009 focus on tax evasion following the fi-
nancial crisis, France has adopted a certain number
of tax measures to avoid tax evasion, among which
(long expected) transfer pricing documentation re-
quirements.

s Transfer pricing is a challenging matter to handle,
both for governments and MNEs, as it is not a pure
tax matter but also involves a broader set of consid-
erations (legal, finance / economics, and business /
operations), necessary to meet the internationally
recognised arm’s length standard. In most recent
case-law decisions, certain positions of the French
tax authorities have been challenged by the judge,
for the benefit of the tax payer.

s Transfer pricing is no longer a confidential interna-
tional tax matter; the subject is now making the
headlines in the media, putting pressure on transfer
pricing policies of MNEs in France. So far, the re-
quirements for transparency with respect to trans-
fer pricing were quite limited, notably in the
reporting communication of the quoted groups.
With a greater focus on the subject and the attention
from the public and the politics, transfer pricing will
be an increasingly challenging issue for MNEs.
France is not an exception in this respect. Major de-

veloped countries are going through similar evolu-
tions. These developments are accompanied by the

OECD, where recent work encourages a more consis-
tent and responsible approach to transfer pricing.

In line with the above,
s Section 1 will present the implementation of new

documentation requirements, expected since 2008.1

This text has finally been adopted, and will enter
into force for MNEs as soon as 2010. This is obvi-
ously the most major change in the French transfer
pricing environment since the implementation of
the transfer pricing legislation in 1996 (article 57 of
the French Tax Code, hereafter ‘‘FTC’’).

s Section 2 will review the most recent transfer pric-
ing cases in France.

s In Section 3, it will be shown that French develop-
ments are not unique but, on the contrary, in line
with and quite representative for international de-
velopments.

l.Transfer pricing subject to stricter monitoring

While ever more countries require a transfer pricing
documentation (including the US, China, the UK or
Germany, to name a few), France has issued a new leg-
islation providing compulsory and contemporaneous
documentation for large companies.

The attention towards transfer pricing by the
French government is growing from year to year. This
is illustrated by the reassessment amounts at stake
and the implementation of Advance Pricing Agree-
ments procedures.

Based on 2008 figures, a2.67 billion of taxable basis
was reassessed for transfer pricing purposes at the
French companies’ level (spread over 357 different re-
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assessments), mostly concerning transactions involv-
ing Canada, the Netherlands and Switzerland (for the
four biggest cases) and other countries such as Lux-
embourg, Belgium and Hong Kong.2 More generally,
80 percent of French tax reassessments on interna-
tional matters included transfer pricing adjustments,
61 APP were signed so far, and only two for SMEs. Fi-
nally, transfer pricing reassessments are mostly seen
in specific sectors, such as the pharmaceutical indus-
try, IT services and wholesale businesses.3

In line with these evolutions, the French govern-
ment has decided to implement a documentation re-
quirement allowing monitoring even more closely
than before transfer pricing policies of French MNEs
and French subsidiaries of foreign MNEs.

Anticipated since almost a year and a half, the new
legislation has been adopted in the fall of 2009,4 and
will be effective as from January 1, 2010. These provi-
sions (categorised under a new Article L. 13 AA of the
French Tax Procedure Code, hereafter ‘‘FTPC’’) aim at
compelling French MNEs and French subsidiaries of
foreign MNEs to a set of documents, to be provided
immediately in case of audit.

A. Scope

The documentation requirement would apply to
French companies:
1. having an annual turnover or a net equity in excess

of a400 million,

2. owning directly or indirectly or being owned di-
rectly or indirectly by a company complying with
conditions set-out in 1. or

3. being a member of a tax consolidation (‘‘intégration
fiscale’’) or a worldwide tax consolidation (‘‘benefice
mondial consolidé’’) having in its perimeter a com-
pany complying with conditions set-out in 1.
While this definition may lead to future debates on

the appreciation and evidence of the 400 MEUR
threshold crossing, it is at least excluding smaller
companies. Indeed, contrary to some of the initial
draft laws circulated before the final version submit-
ted in November 2009 (i.e., four different drafts!), the
scope of the new requirements is restricted to larger
companies. Although it was initially provided that cer-
tain SME could be subject to the new requirements
(with a deferred entry into force of these provisions),
the final perimeter of the legislation has been clarified
and restricted, as mentioned above.

However, small or medium-sized French subsidiar-
ies of larger foreign groups can still fall within the
documentation scope, provided it is owned directly or
not by an entity, foreign or French, reaching the a400
million threshold. This may create issues regarding
the content of the documentation requested, as ex-
plained below.

B. Content

While former versions led to numerous discussions on
the content that should be requested from companies
within the documentation scope, the first draft law
dodged the question by referring to a future decree
which would outline such content. Finally, this con-
tent has been directly included in the law, and refers to

two sets of transfer pricing documentation, in line
with the EU masterfile concept5.

The two sets are as follows: :
1. General Information on associated companies de-

scribing the activity and business strategy of the
group, the legal and organisational structure, the
functional analysis, the list of intangible assets re-
lating to the audited company’s business and a gen-
eral overview of the transfer pricing policy of the
Group, and

2. Specific Informationon the audited company itself:
activities and business strategy, information on op-
erations carried-out with related parties, APAs and
cost sharing agreements, comparable and func-
tional analysis, an explanation on the selection and
application of the transfer pricing method(s) and
any other information on the comparable data used
for such method(s).
If the General Information seems legitimately ex-

pected from French companies, such information
may well not be available or disclosable for French
subsidiaries of foreign groups. It remains to be seen
whether implementation practice will adapt the level
of expectations of the French Tax Authorities (hereaf-
ter ‘‘FTA’’) depending on the French company’s posi-
tion. We consider that a brief overview of the main
businesses of the Group and the corresponding trans-
fer pricing policy should be the only General Informa-
tion requested to a French subsidiary not reaching, by
itself, the a400 million threshold.

Two elements on General Information were hope-
fully deleted in the final version of the law, namely:
1. the commitment of non-French parties to commu-

nicate additional information on request of the FTA
within a reasonable time period and

2. the need to provide a ‘‘description of the company’s
transfer pricing policy, certifying its compliance
with the arm’s length principle’’.
These two requirements were considered by the

business community as going beyond what could be
reasonably requested from companies, and did not
‘‘made the cut’’ in the law.

Finally, additional documentation is required for
operations with related parties residing in so-called
‘‘non co-operative’’ countries, as defined under Section
1. The law specifically stipulates that such operations
trigger the obligation to provide all the tax documen-
tation requested by the FTA for French companies
subject to French corporate income tax, which nota-
bly means to be able to deliver each year a balance
sheet and a P&L of the related foreign party, compli-
ant with French tax law. These supplemental require-
ments are directly related to the French CFC
regulations (article 209 B of the French Tax Code) and
should mostly impact the Finance industry.

C. Procedure and penalties

The documentation is contemporaneous and will
have to be provided by the company as from the start-
ing date of a tax audit. In the absence of a complete
documentation, the tax auditor will request the miss-
ing documents / information and the audited com-
pany will have 30 days to provide them (as opposed to
the 60-day extension proposed by the French business
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community). If pursuant to the 30-day extension,
documentation is still lacking or incomplete, a penalty
of a10 000 or, if superior, a penalty amounting to five
percent of the transfer pricing adjustment per assess-
ment year would be due (as opposed to the immediate
fine of a50,000 initially envisaged or 10 percent of the
adjustment per audited year provided in the first
drafts). It must be noted that the application of the
proportional penalty of five percent can vary depend-
ing on the seriousness of the infringement, which
means that the tax inspector and his/her superiors
and, in the event of litigation, the judge will have to
determine a certain form of proportionality in the
penalty.

D. Some first conclusions

While the implementation of a documentation re-
quirement mechanically reverses part of the burden of
proof from the FTA to the tax payer, the legislation has
been taking into account most criticisms made
against earlier drafts, leading to a restricted scope, a
more balanced and fair procedure and corresponding
penalties. However, the way in which the new provi-
sions will be upheld by the FTA will decide whether
these new provisions are a step forward or a step back
for the tax payers managing their transfer pricing, and
controlling the risks attached.

ll. Transfer pricing is a demanding subject to
handle

A number of recent French court cases indicate that
transfer pricing is a more and more demanding sub-
ject to handle. More specifically, they demonstrate
that (reliable) economic analyses are needed to assess
the arm’s length character of cross-border transac-
tions within a group.

A. Novartis and Man Camions: more serious economic
analysis required

The judge recently restated this simple principle at
two recent occasions (Novartis6 and Man Camion7,
detailed here-after) to the tax authorities. By challeng-
ing the economic analysis performed by the tax au-
thorities in the two cases, the judge also confirmed
that the proof of an indirect transfer of benefits
among affiliated companies lies on the tax authorities,
that need to provide sound economic argumentation
to justify the transfer.

The two cases also show the importance of the
method selected.

In Novartis, tax authorities
had been quite innovative back
in the 80s in applying a sort of
profit split method. By using this
method, the FTA used assump-
tions to build systems profits
(consolidated profits) for the
cross-border operations and as-
sessed a tentative arm’s length
split of those systems profits.
Looking back, the approach was
quite intuitive but not perceived

by the judge as sufficiently documented to demon-
strate a transfer of benefits. Today, more than 20 years
later, the application of this method still raises a
number of challenges which, for the good or for the
bad, prevent many MNEs and governments, from
using it to set or test intra-group prices applied.

In Man Camions, a French subsidiary of a German
group selling trucks on the French market was using a
Resale Price Method to set prices, in line with the
gross margins of comparable French companies. This
method apparently led to losses a few years in a row
for the distributor.

In this case, tax authorities have used a Transac-
tional Net Margin Method (TNMM) to challenge the
losses and ultimately the prices / gross margins.
TNMM as such is quite a common approach of both
MNEs and governments to deal with transfer pricing.
TNMM might even be seen as the ‘‘queen’’ method and
its wide application is now recognised by the OECD in
its new proposed Guidelines, which no longer present
it as a last resort method.8 In this respect, the case is
quite symbolic. Not only did the French Court rule out
two of the five European companies included in the
FTA’s benchmark because they were not independent,
but more importantly, the Court acknowledged that
the French market for trucks is not comparable in
itself to other European markets for similar goods,
due to the dominant position of Renault, which is his-
torically a dominant player on the French market. By
challenging the appropriateness of the comparables
and by the fact they were operating in Europe and not
in France, the judge highlights that the demonstration
needs to be made by the tax authorities that compa-
rables are comparable (!) and the EU market can be
used as a reliable reference only if a demonstration
can be made that economic circumstances of transac-
tions (such as market characteristics) are similar in
the EU and in France.

In this respect, the judge re-emphasises the neces-
sity of good comparability. This is, in the view of the
authors, a relevant application of the arm’s length
principle. It is also totally in line with recent OECD
developments that reaffirms that comparability analy-
sis shall stay at the heart of the transfer pricing sub-
ject.

This case represents effectively the first time that a
French Court goes so far in reviewing the economic
relevance of both parties’ benchmarks, and this posi-
tion opens interesting orientation for taxpayers. It
demonstrates that both the FTA and tax payers should
maintain higher standards of comparability in the
companies used in benchmarks.

‘‘ Additional documentation is
required for operations with
related parties residing in ‘‘non
co-operative’’ countries’’
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B. SAS KH: form and substance need to be aligned in
transfer pricing

Another recent case shows that transfer pricing is not
only about economic rationalisation. In this case (SAS
KH France)9, the judge challenged a year-end adjust-
ment given the lack of ex-ante contractual framework
for this adjustment. Whether or not the adjustment
was justified from an economic perspective is not dis-
cussed in the case. This confirms that transfer pricing
practice shall be reflected in contracts / legal docu-
ments that shall be aligned with the group practice. .

C. Stallergenes: the legality of the French transfer
pricing provisions confirmed

In the Stallergenes10 case, the Administrative Court of
Paris ruled that the French transfer pricing provisions
are not in breach of the principle set-out by Article 43
of the EC Treaty (freedom of establishment, and nota-
bly does not discriminate between the country of loca-
tion of the companies within the EU). Similarly, it was
considered by the Court that the transfer pricing pro-
visions were also respecting the French-German tax
treaty, and notably the Competent Authority clause, in
the absence of any double taxation demonstration (as
the French and the German companies are two sepa-
rate legal entities) and of any corresponding request
made under said clause. This decision is not surpris-
ing as we are of the opinion that the French law could
hardly be considered as illegal on both grounds (EU or
conventional grounds).

D. Some conclusions

Overall the Man Camions and Novartis decisions may
encourage tax payers to go in front of courts if they
trust that tax authorities’ argumentation is not suffi-
ciently strong from an economic perspective. This was
not the case in the past since transfer pricing cases
generally ended in transactions on an agreeable posi-
tion for both the taxpayer and the tax authorities.

However, the economic robustness of transfer pric-
ing methodologies and principles shall not fall only on
the tax authorities’ shoulders. These recent decisions
put also more pressure on tax payers requesting them
to use robust transfer pricing analyses. With the new
documentation requirements in France, the shift of
the burden of the proof on the tax payer’s shoulders is
becoming evident thus requiring the tax payer more
control of the transfer pricing subject. These evolu-
tions may also be the sign of more litigation on trans-
fer pricing to come. The effect of the worldwide crisis,
the likely adjustments operated on the transfer pricing
policies of numerous groups and the interpretation of
the new documentation law described above will also
probably contribute to this case-law growth in a near
future.

lll. France in line with international TP evolution

The above recent evolutions in transfer pricing in
France are not specific to France:
s Regulations are expanding worldwide, with among

the most recent ones, Spain12 and China13 being two
major countries adopting new transfer pricing regu-

lations. In addition, the interest from developing
countries is rising; the success of the recent OECD
conference in September 2009 held in Paris is quite
symbolic in this respect: representatives of numer-
ous non-OECD countries (from Africa, South
America and Asia)14 attended to gain experience
and gather knowledge from the OECD.

s Courts in different countries and major cases have
shown to be more and more sensitive to the eco-
nomic argumentation in transfer pricing. The
Dixons case in the UK is quite representative in this
respect15 In their ruling, the UK’s Special Commis-
sioner presented a detailed, economics-based com-
parability analysis of what had been used by the
taxpayer as comparable uncontrolled price data to
support an offshore structure, with particular im-
portance being given to relative bargaining strength.
Each data observation was dismissed by the Special
Commissioners as insufficiently comparable to be
reliable, or to be incapable of adjustment to account
for differences in comparability. The Special Com-
missioners agreed with HMRC’s expert economist
that it would therefore, in view of the commercial
and financial relations that existed between the par-
ties, have been appropriate to adopt an approach
based on the profit split method.A more accurate ap-
plication of the comparability standard is, in the
view of the authors, a relevant application of the
arm’s length principle. The OECD has reaffirmed
this in the past years. When the OECD states that
greater emphasis should be placed on the quality of
the analyses rather than ‘‘mechanical comparisons
of financial indicia’’16, this is in line with the recent
French and UK court decisions. With the proposed
revision of Chapters I-III of the OECD Transfer Pric-
ing Guidelines, greater rigour and sophistication
will be required from comparability analysis and
searches for comparables.17
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ments obligatoires des entreprises dans une économie globalisée’’ – Oc-
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