
Services and Capabilities

Economic Analyses of 
Historically Disadvantaged 
Business Enterprises



A sophisticated and legally defensible

approach to “strict scrutiny.”

Our team of experts offers an unmatched 
combination of economic credentials, industry 
expertise, and testifying experience.
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The elimination of many disadvantaged business enterprise programs following the Supreme 

Court’s ruling in City of Richmond v. J.A. Croson Co. appeared to indicate that the Court’s 

“strict scrutiny” guidelines were so severe as to be beyond the reach of the public contracting 

system. Numerous cities, states, and other local entities attempted to use disparity studies 

to demonstrate statistical and anecdotal evidence of a systematic exclusion of minority 

businesses from subcontracting opportunities—without success. 

However, recent courtroom wins suggest that many of the programs that were struck 

down were likely the victims of a number of correctable research methodology pitfalls, 

including poorly designed surveys, misguided approaches to data gathering, and unqualified 

consultants. Successful program defenses are now being built on a foundation of support 

from economic consultants with the necessary quantitative expertise and testifying 

experience to stand up to constitutional scrutiny.
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Analyzing Diversity Initiatives in  
Today’s Environment

“Strict Scrutiny” and the Need for Disparity Studies

The Supreme Court’s landmark 1989 Croson ruling set forth a legal standard of 

“strict scrutiny,” which requires federal, state, and local governments operating 

minority business contracting programs to provide strong evidence of a significant 

racial disparity in their relevant contracting markets. As a result, in the years 

following the decision, federal courts struck down numerous disadvantaged, 

minority-owned, and woman-owned business enterprise (D/M/WBE) programs. 

The resulting elimination of many race- and gender-conscious remedies led to 

rapid and drastic reductions in the participation of minorities and women as public 

prime contractors and subcontractors—making it clear that without government 

intervention, minority- and woman-owned firms would be systematically excluded 

from contracting and subcontracting opportunities on federal, state, and local 

projects. Those programs that survived the cut faced further challenges. As the 

2003 ruling in Builders Association of Greater Chicago v. City of Chicago et al. 

confirmed, affirmative action programs in public contracting and procurement 

require periodic evaluation and painstaking review in order to determine whether or 

not racial disparities remain a problem in a given market. 

Since Croson, disparity studies have been much sought after as the preferred 

method of gathering statistical and anecdotal evidence of discrimination against 

D/M/WBEs for use in litigation, to stave off potential challenges to programs, or 

in advance of any new legislation enacting such a program. However, although 

significant public resources have been expended on such studies since the Croson 

decision, the results were frequently rejected by courts as legally inadequate, 

statistically unsound, or politically motivated. These courtroom rejections 

underscore not only the increasingly rigorous legal standards to which statistical 

evidence is being held, but also the risk of using a supporting expert with limited 

qualifications. In the event of a legal challenge, disparity studies—and the 

credentials of those behind them—are subject to a level of intense scrutiny for 

which many consultants have clearly been ill prepared. 

An Economist’s Approach

By contrast, statistical rigor and defensibility are hallmarks of an economist’s 

approach. Economists are uniquely qualified to determine the presence and quantify 

the impact of race and gender discrimination affecting D/M/WBEs in product and 

geographic markets. In fact, economists pioneered these types of analyses in the 

context of wage and salary discrimination.

NERA economists have translated these analyses into the context of 

entrepreneurship and self-employment. We are the only consultants in the field who 

have been qualified as experts in federal and state courts on multiple occasions. Our 

objective, high-quality studies help clients to implement and defend their supplier 

diversity initiatives. We frequently work with clients to mount legal defenses based 

upon our studies and have extensive experience conducting periodic, proactive 

reviews to anticipate potential challenges. We are also frequently retained to 

critique—and, in some cases, to completely redo—the work of other consultants. 
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Innovative, Established Expertise

NERA has conducted legally defensible economic and statistical analyses of 

discrimination against minorities and women since 1972. Our economists were 

among the first to recognize the importance of periodic evaluation of affirmative 

action programs in public contracting and procurement and have specialized in 

conducting disparity studies since 1990. 

Substantive, Specialized Experience

Our studies evaluate goals established by federal, state, and local governments and 

help public agencies to develop effective and lawful affirmative action programs 

for procuring goods and services from businesses owned by minorities and women. 

We have been invited to testify on D/M/WBE matters before the U.S. Congress on 

multiple occasions. We have delivered disparity studies to dozens of clients across 

the US, including many state and local governments, and have been retained 

to testify in numerous Croson-related challenges to D/M/WBE programs. We 

frequently advise government agencies on designing, implementing, and defending 

affirmative action programs, as well as drafting legislation and policies. We have 

also provided disparity study evaluations and litigation support for numerous clients. 

Legal Defensibility

With a reputation for independence and objectivity, NERA studies and trial work 

stand alone in having successfully withstood strict judicial scrutiny to date. Our 

methodology for gathering statistical and anecdotal evidence in D/M/WBE cases is 

defined by sound scientific methods and sophisticated legal analysis and has been 

held by the federal courts to meet the requirements of the strict constitutional 

scrutiny applicable to race- and gender-conscious programs. In recognition of 

our litigation success, NERA was selected by the National Academy of Sciences 

to develop the first ever set of national standards and guidelines for conducting 

disparity and availability studies for the Federal Disadvantaged Business Enterprise 

(DBE) Program. 

What Defines NERA’s Work
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NERA’s disparity 

studies and 

trial work are 

renowned  

for their high 

quality and legal 

defensibility.

Collaborative Approach

We frequently partner with law firms, academic affiliates, market survey and 

research firms, and focus group organizers to provide clients with access to a 

range of specialized, non-economic expertise on a project-by-project basis. We 

have established relationships with these collaborative firms and have extensive 

experience coordinating subcontractor contributions.

Commitment to Affirmative Action Programs and Objectives

NERA is frequently retained by governments that demonstrate their  

commitment to D/M/WBEs by directly and defensively addressing the  

constitutional challenges currently facing these programs. We specialize  

in developing evidence and implementation strategies that will be legally  

defensible and administratively effective. 

Clear Results

The results of our unique approach to conducting disparity research have been 

dramatic. In every case, federal DBE programs based upon our studies have 

withstood legal challenge—at summary judgment, at trial, and on appeal. 

NERA disparity studies formed the basis for the Eighth Circuit Court of Appeals’ 

approval of Minnesota’s DBE program and the Seventh Circuit’s approval of Illinois’ 

DBE program. Our disparity studies helped the City of Chicago to establish the 

continuing compelling need for its M/WBE Program and led to the Tenth Circuit’s 

decision to uphold Denver’s M/WBE Program. Numerous other major government 

entities have also reaped significant benefits from our successful disparity research 

methodology, as the recent work we have undertaken for them built upon and 

extended the methodology we developed for these cases. 
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Our Approach to Disparity Studies

In conducting disparity studies, our experts focus on the key 

factors—such as firm size, time in business, qualifications, and 

experience—that are likely to be tainted by discrimination. We also 

look beyond an agency’s specific contracting activities and analyze 

disparities in the marketplace as a whole in order to provide a more 

accurate and relevant picture of the state of business discrimination 

in a particular city, state, or region. Moreover, we are the undisputed 

leader in the application of statistical and economic databases to 

business disparity study analyses, and our researchers specialize 

in organizing, analyzing, and interpreting large and complicated 

national and regional databases. NERA’s approach typically 

includes the following steps related to collecting and analyzing 

data, developing recommendations, and presenting our findings.

13. Provide 

client with 

recommendations 

for upgrading 

contract/subcontract 

data collection 

procedures

12. Prepare, 

distribute, 

and present 

Draft and 

Final Study 

Reports 

to client 

11. Evaluate each client’s 

current procurement 

policies, procedures, and 

programs; review additional 

race- and gender-neutral 

approaches to promoting 

D/M/WBE participation; 

prepare program design 

recommendations

10. Produce Public 

Sector D/M/

WBE Utilization 

Estimates and D/M/

WBE Availability 

Estimates; perform 

Public Sector 

Disparity Analyses

1. Meet with client to 

discuss data collection, 

project planning, 

and scheduling; 

designate and meet 

with Study Task Force 

to prepare and fulfill 

Initial Data Request

2. Determine 

legal standards 

and design 

strategies for 

constitutional 

D/M/WBE 

programs

4. Assemble Master D/M/

WBE Directory; use records 

obtained through Initial 

Data Request fulfillment to 

prepare Master Contract/

Subcontract Database

5. Determine relevant 

geographic market 

and relevant product 

markets for each client

6. Perform private sector 

disparity analyses of 

census and credit data

7. Merge records in the 

Master D/M/WBE Directory 

with Baseline Business 

Universe Population database 

drawn from Dun & Bradstreet

8. Gather anecdotal 

evidence of discrimination 

from business experience 

surveys and focus groups  

Business experience surveys 

conducted via mail gather 

information about both 

D/M/WBEs’ and non-

D/M/WBEs’ experiences, 

successes, and difficulties 

in obtaining contracts and 

subcontracts; focus groups 

involving representative 

groups of contractors provide 

further verification of the 

findings of the mail survey

9. Conduct race and  

gender misclassification  

and non-classification  

surveys to increase the 

accuracy of D/M/WBE 

availability estimates

3. Conduct informational meetings  

with stakeholders and community groups 

Informational meetings early in the study 

process greatly facilitate the conduct of the 

study; these meetings encourage the exchange 

of information in organized and focused forums 

and effectively publicize the upcoming focus 

groups and mail surveys related to the study
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Project Profiles

Northern Contracting, Inc. v. Illinois, et al., 473 F.3d 715 (7th Cir.2007)

In 2000, highway contractor Northern Contracting Inc. (NCI) filed suit against the 

Illinois Department of Transportation (IDOT) over IDOT’s Disadvantaged Business 

Enterprise (DBE) program, which promotes a level playing field for socially and 

economically disadvantaged businesses in federally assisted transportation 

projects. The lawsuit challenged the constitutionality of the federal DBE program 

regulations as well as IDOT’s application of those regulations.

The US District Court for the Northern District of Illinois ruled in favor of IDOT on 

8 September 2005. District Court Judge Rebecca Pallmeyer extensively cited NERA 

Senior Vice President Dr. Jon Wainwright’s testimony and NERA’s research in her 

decision upholding the constitutionality of IDOT’s DBE Program. NCI appealed 

the decision in April 2006. In January 2007, the Court of Appeals upheld Dr. 

Wainwright’s initial analysis.

IDOT commissioned NERA’s Dr. Wainwright to conduct a study meeting the 

constitutional and regulatory requirements of the DBE Program and to testify  

at trial. To determine the baseline level of DBE availability, Dr. Wainwright 

developed a custom census to provide an accurate calculation of the relative 

availability of DBEs. Dr. Wainwright’s analysis involved first identifying the relevant 

geographic market and the relevant product markets. Next, Dr. Wainwright 

surveyed Dun & Bradstreet’s Marketplace, supplementing that database with a 

custom-compiled directory of minority-owned and women-owned businesses 

in IDOT’s relevant market area. Dr. Wainwright then corrected for possible 

classification errors in the data by surveying a random sample from the group; 

this survey led him to conclude that 22.8% of the firms listed as minority- or 

woman-owned were actually owned by white men and that 14.5% of firms 

listed as white male-owned were actually owned by minorities or women. In 

light of these survey results, Dr. Wainwright adjusted his calculation of DBE 

availability and arrived at an overall relative DBE availability for IDOT of 22.77%. 

Dr. Wainwright next analyzed the degree to which discrimination has depressed 

minority- and women-owned firms’ formation rates and earnings, resulting in an 

estimate of DBE availability in a non-discriminatory market. Dr. Wainwright then 

presented his findings in federal court.

In 2005, the US District Court for the Northern District of Illinois ruled in favor of 

IDOT, extensively relying upon Dr. Wainwright’s testimony and NERA’s research.

NCI appealed the decision in the United States Court of Appeals for the Seventh 

Circuit. NCI argued that IDOT 1) improperly calculated the relative availability of 

DBEs in Illinois, 2) failed to properly adjust its base figure based on local market 

conditions, and 3) failed to meet the maximum feasible portion of its overall goal 

through race-neutral means.

The Court of Appeals upheld Dr. Wainwright’s initial analysis. On 8 January 2007, 

the Court ruled that NCI had failed to prove all three of its arguments, a failure 

that “reflects NCI’s broader inability to demonstrate that IDOT’s DBE program is in 

violation of the Constitution.”
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Builders Association of Greater Chicago v. City of Chicago, 298 F.  

Supp. 2nd 725 (N.D. Ill. 2003)

Facing a lawsuit over a 1990 city ordinance that established construction contract 

set-asides and subcontracting goals for minority- and woman-owned businesses, 

the City of Chicago retained NERA to provide expert research and testimony to 

document the City’s compelling interest in continuing its race-based remedial 

program. NERA’s team of experts used Federal Reserve System data to provide 

an econometric analysis of credit access. We established that minority-owned 

firms were substantially more likely to be denied credit than other groups and 

found that when minorities were able to obtain loans, they were required to pay 

higher interest rates on average than whites. In December 2003, the US district 

court held that while the City did not meet the “narrow tailoring” requirement 

for its minority program, the evidence provided by NERA experts and others 

was sufficiently strong to support the City’s compelling interest claim. In an 

unprecedented order, the court allowed the City six months to craft a revised M/

WBE program to meet the constitutional requirement of narrow tailoring. The 

ruling was a victory for the City of Chicago, which sought NERA’s guidance in the 

creation and implementation of a new program.

Sherbrooke Turf, Inc. v. Minnesota Department of Transportation/Gross 

Seed Co. v. Nebraska Department of Roads, 345 F.3d 964 (8th Cir. 2003)

Two non-minority-owned firms that provide landscaping services to prime 

contractors on federally assisted highway projects challenged the constitutionality 

of the US Department of Transportation’s DBE program, as implemented 

in Minnesota and Nebraska. Retained by the Minnesota Department of 

Transportation (MnDOT) and the US Department of Justice, NERA expanded 

a related, previous statistical study of DBE availability conducted on behalf of 

MnDOT to provide analysis and expert testimony in both cases. The court was 

ultimately persuaded by NERA’s research and testimony and upheld the DBE 

programs in Minnesota and Nebraska. The court of appeals agreed that the 

MnDOT and Nebraska Department of Roads programs were constitutional as 

applied, and the Supreme Court ultimately allowed the favorable circuit court 

rulings to stand. 

Concrete Works of Colorado, Inc. v. City and County of Denver,  

321 F.3d 950 (10th Cir. 2003)

A 1990 affirmative action ordinance in the City and County of Denver sought 

to promote minority-owned and woman-owned business enterprises by 

implementing requirements that prime contractors and subcontractors interested 

in bidding on City contracts meet project participation goals or demonstrate 

sufficient good faith efforts to do so. After losing several contracts due to 

noncompliance with the ordinance, Concrete Works of Colorado, Inc. (CWC) 

filed a complaint in federal court alleging that Denver’s ordinance violated the 

Fourteenth Amendment; in the initial bench trial in 1999, the court ruled in favor 

of CWC. On appeal, the City retained NERA to study the availability of M/WBEs 

and whether race and gender discrimination limited their participation in City and 

County construction projects. NERA’s study found disparities in the utilization 

of M/WBEs in Colorado construction, and two NERA experts testified to these 

findings in court. The circuit court ruled in favor of the City and County of Denver, 

and in 2003, the Supreme Court rejected a constitutional challenge to the same 

Denver program, letting the circuit court’s ruling stand.



8  |  www.nera.com

N E R A  E C O N O M I C  C O N S U L T I N G

Our Experience

Litigation Experience

NERA’s experience and knowledge has led to successful litigation outcomes for 

our clients. Our litigation work in public contracting and procurement is extensive 

and includes the following matters, among others:

Associated General Contractors of America v. California Department  

of Transportation

Kevcon, Inc. v. The United States

Northern Contracting, Inc. v. Illinois Department of Transportation

Concrete Works, Inc. v. City and County of Denver

Builders Association of Greater Chicago v. City of Chicago

Associated Utility Contractors of Maryland, Inc. v. City of Baltimore

Gross Seed Company v. State of Nebraska Department of Roads

Sherbrooke Turf v. Minnesota Department of Transportation and US Department 

of Transportation

John Goode d/b/a Mr. Bones BBQ v. City of Austin, Texas and Fine Host Corp.

Houston Contractors Association v. Metropolitan Transit Authority  

of Harris County

North Shore Concrete & Associates, Inc. v. The City of New York et al.
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Representative Clients

NERA has conducted post-Croson studies and related research for numerous 

public sector clients. In virtually ever case, our clients adopted our findings 

and implemented our recommended goals. To date, none of these programs 

developed on the basis of a NERA study has been successfully challenged. NERA 

receives more repeat engagements from clients than any of our competitors.

State of Illinois* 

State of Maryland* 

State of Massachusetts* 

State of New York 

State of Texas* 

Hawaii Department of Transportation 

Illinois Department of Transportation* 

Maryland Department of Transportation* 

Minnesota Department of Transportation* 

Missouri Department of Transportation* 

Washington Department of Transportation* 

City and County of Denver* 

City of Austin* 

City of Baltimore* 

City of Boston, and two related agencies* 

City of Chicago*

City of Cleveland 

City of Hayward, California 

City of Jacksonville* 

City of New Orleans, and seven related agencies 

City of New York 

City of Richmond 

City of San Antonio, and five related agencies 

City of San Francisco 

Chicago Metra* 

Chicago Transit Authority 

City of Minneapolis 

Denver Regional Transportation District 

Los Angeles Metropolitan Transit Authority 

Regional Transit Authority of the Bay Area, and seven related agencies 

San Francisco Municipal Railway* 

Southeastern Pennsylvania Transportation Authority* 

Baltimore-Washington International Airport* 

Jackson Municipal Airport Authority

Memphis International Airport * 

Metropolitan Washington Airports Authority 

New Orleans International Airport 

Salt Lake City International Airport 

Augusta-Richmond County, Georgeia

Broward County, Florida

Cook County, Illinois* 

Counties of Contra Costa and Alameda, California* 

Massachusetts Water Resources Authority 

Northeast Ohio Regional Sewer District 

New York City Housing Authority

San Francisco Redevelopment Agency *Denotes a repeat client
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Our Related Capabilities

NERA’s employment and labor experts advise clients on a wide range of issues 

both inside and outside the courtroom. We have provided expert testimony on 

statistical issues both at the class certification phase (on issues of commonality 

and typicality) and at the liability phase (for class or pattern-and-practice cases). 

Our experts have extensive experience examining issues of statistical liability in 

discrimination and other wrongful termination claims. We also provide detailed 

statistical analyses of workforce composition to identify potential disparities 

in hiring, layoffs, promotions, pay, and performance assessments and have 

conducted studies on labor union issues and on affirmative action programs for 

historically disadvantaged business enterprises.

Other Proactive D/M/WBE Initiatives 

Our economists also work with:

• Public entities to proactively evaluate current programs and/or pending  

legislation to help anticipate potential challenges.

• Private sector entities to conduct studies that establish a benchmark  

for their existing supplier diversity initiatives.

• Large-scale public works projects to apply similar methodologies for  

specialty studies.

Workforce Reviews

NERA’s workforce reviews help to minimize employment law risk in several  

ways. With our detailed statistical analyses of workforce composition,  

NERA’s experts can: 

 

• Assess the impact of proposed reductions in force (RIFs) 

• Determine whether statistical disparities exist in salaries, incentive compensation, 

or other elements of compensation (e.g. stock options)

• Review promotional patterns to assure no glass ceilings exist

• Review hiring data to see if screening tests or other mechanisms show an  

adverse impact

• Create affirmative action programs

• Evaluate existing programs

• Diagnose where changes can be considered to reduce future risk from a lawsuit 

or government audit

When developing a statistical workforce review, NERA draws extensively on 

the company’s HR fact base. We use rigorous statistical tools and proprietary 

techniques to analyze and compare across company operations, age categories, 

job positions, salary ranges, and other dimensions with litigation risk.

Employers who engage NERA to perform a workforce review know they will 

receive a statistically rigorous, comprehensive, and accurate picture of their HR 

activities. They can be confident that they have the information necessary to 

reduce their exposure to misuse of employment law—and that they have the 

right facts on their side.
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Liabilities/Class Certification

NERA advises clients on the full range of economic issues that can arise in 

class actions alleging discrimination or wage and hour violations, including the 

determination of common impact on a classwide basis, proof of injury, analysis 

of intra-class conflict, and the feasibility of formulaic approaches to damages. 

NERA’s ability to go beyond the broad-brush analyses frequently presented in 

labor litigation allows our economists to understand whether an alleged disparity 

or violation pervades the proposed class, limits the class to some subgroup, 

or does not exist at all. Our work may include assessing whether the available 

data would allow such a determination, as well as understanding the drivers of 

observed variability in patterns of alleged violations. Our experts have testified 

extensively on statistical issues related to Rule 23 and on whether any statistical 

claims are artifacts of the model an opposing expert has chosen.

Economic Loss/Damages

NERA economists have calculated economic damages for one or more plaintiffs  

in cases alleging discrimination, wrongful termination, personal injury, or 

wrongful death where liability has been established. Our experts recognize  

that accurate calculations require knowledge of each plaintiff's individual 

situation, as well as that of the defendant. Too often, loss estimates based on 

generalities and economy wide trends are substituted for information specific  

to the parties involved.

NERA's approach to calculating each plaintiff's alleged economic damages is 

based on accumulating all information necessary to accurately model earnings 

but-for the alleged wrongful conduct and the expected earnings given such 

conduct. Use of such information allows us to develop realistic assumptions about 

expected earnings growth patterns and the tenure of workforce participation. 

We understand that actual earnings following events such as an alleged wrongful 

termination may not reflect expected earnings for a similar-situation employee.  

To generate a reliable estimate, our economists pioneered a method of 

assessing the reasonableness of plaintiffs' efforts to mitigate their losses. We 

have submitted expert reports and testified about economic damages at trial, 

providing clear descriptions of the complex statistical analyses that may be 

required in these cases.

Union-Related Analyses

NERA’s economists have conducted studies on labor union issues including the 

desirability of using union labor, aspects of a union decertification election before 

the National Labor Relations Board, and the reasonable compensation of various 

union crafts in the railroad industry. Our experts have also testified on wage 

comparability and cost of living issues for major municipal unions. In wage and 

hour cases, we have assessed claims that union members were not paid overtime 

or provided with other benefits to which they were allegedly entitled. Such cases 

have required our experts to work with large datasets including employee time 

records and detailed information on benefits received.
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About NERA

NERA Economic Consulting (www.nera.com) is a global firm of experts 

dedicated to applying economic, finance, and quantitative principles to complex 

business and legal challenges. For over half a century, NERA’s economists 

have been creating strategies, studies, reports, expert testimony, and policy 

recommendations for government authorities and the world’s leading law firms 

and corporations. We bring academic rigor, objectivity, and real world industry 

experience to bear on issues arising from competition, regulation, public policy, 

strategy, finance, and litigation.

NERA’s clients value our ability to apply and communicate state-of-the-art 

approaches clearly and convincingly, our commitment to deliver unbiased 

findings, and our reputation for quality and independence. Our clients rely on 

the integrity and skills of our unparalleled team of economists and other experts 

backed by the resources and reliability of one of the world’s largest economic 

consultancies. With its main office in New York City, NERA serves clients from 

more than 20 offices across North America, Europe, and Asia Pacific. 

For more information about our capabilities and services in Economic  

Analyses of Historically Disadvantaged Business Enterprises, please visit  

www.nera.com/labor.





Visit www.nera.com to learn

more about our practice areas

and global offices.

© Copyright 2011

National Economic  

Research Associates, Inc.

All rights reserved.

Printed in the USA.


