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While some people are resigned to the infamous position taken by Sun 
Microsystems co-founder Scott McNealy 11 years ago—You have zero 
privacy anyway; get over it1—the recent proliferation of privacy class 
actions suggests that reports of the “death of privacy” may be greatly 
exaggerated. 

The amount of personal information2 available to and used by busi-
nesses is growing exponentially, as is the seeming inclination of many 
people to air their private lives online. Nonetheless, many people seem 
to be increasingly concerned with protecting their privacy. It is not 
surprising that the debate about the importance of protecting personal 
information rages on. 

Conflicting views have not stopped the commencement of privacy class 
actions. As we have come to expect, this trend first began in the United 
States and has now taken hold in Canada. The conflicting attitudes 
toward privacy are, however, evident when it comes to the question of 
damages. What if there are none—as often seems to be the case? Why 
should the court system be engaged at all? 
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These issues are coming to the forefront of a 
landscape that includes two very different kinds of 
privacy claims: claims arising from mishaps or 
crime, and claims challenging business practices. 

Although both types of claims engage privacy 
concerns and present liability risks for businesses, 
the legal and strategic issues can be very different. 
An inadvertent security breach will have its 
challenges but does not usually cut to the heart of 
the business model in the way a challenge to 
business practices can. 

Class Actions Arising from Mishaps 

It is increasingly common to read about the unin-
tended disclosure of personal information. Class 
actions have been commenced seeking relief for the 
inadvertent transmission of customer information.3 
And they have also been triggered by the improper 
disposal of personal information.4 For example, in 
the U.S. case Pinero v. Jackson Hewitt Tax Service 
Inc. plaintiffs commenced a class action against the 
second largest professional tax service firm in the 
world for allegedly disposing of its customers’ tax 
returns in a public dumpster. Someone fished the 
returns out of the dumpster and contacted local me-
dia and law enforcement; the latter in turn identified 
and notified the person who later became the lead 
plaintiff. While Jackson Hewitt alleged that the 
documents were stolen, it was not clear how these 
documents came to be disposed of so publicly. 

In another U.S. example, AOL was sued for alleged 
breaches of federal electronic privacy law after 
it temporarily and accidentally posted nearly 
20 million keyword searches of approximately 
658,000 AOL members on a public website. 
Certain keywords contained personally identifiable 
information.5 

In Canada, cases have also arisen from accidental 
disclosure of personal information through the sim-
ple mistake of leaving a document in the wrong 
place.6 For example, some 366 staff of an Ontario 
jail sought certification of a class action against 
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Correctional Services Canada for leaving an 
employee list with home contact information in an 
unlocked cabinet in an open, unsecured hallway in 
the jail. When the list was retrieved months later, 
some names on the list were highlighted, and it 
could not be determined how many inmates had 
seen the list. The class action alleged that the dis-
closure violated the privacy and constitutional 
rights of the prison guards. In 2010, a settlement 
was reached in terms of which class members each 
received $1,000 to compensate for the breach of 
privacy. 

More recently, a $40-million class action was 
certified after a public health nurse lost a USB key 
containing personal information about people who 
had been vaccinated against the H1N1 flu virus.7 
Another claim was commenced after UPS lost a 
data tape belonging to DaimlerChrysler Financial 
Services Canada while en route to a credit reporting 
agency.8 

Class Actions Arising from Crime 

Computer crime can result in major data breaches. 
Class actions have been commenced following the 
loss or theft of portable devices with databases 
containing sensitive personal information;9 the 
disclosure of customers’ email addresses to third 
parties who subsequently send spam mail;10 and the 
interception of consumer data by hackers.11 

Where personal information is involved, privacy 
complaints seem inevitable. In Re Heartland 
Payment Systems, Inc.12 was described as one of 
the largest data breaches ever reported. The U.S. 
payment processor was faced with a total of 
17 consumer class actions and 10 bank and credit 
unit class actions arising from an alleged security 
breach when, in 2007, hackers breached 
Heartland’s computer security using malware 
(malicious software). The hackers, who have since 
been indicted, allegedly stole or exposed approxi-
mately 130 million credit and debit card numbers 
and corresponding personal information. 

Both consumers and financial institutions made 
claims, which included allegations that Heartland 
failed to uncover the security breach until notified 
by third-party credit card companies, delayed noti-
fying customers and did not offer affected indi-
viduals any credit monitoring services or other 
relief. Heartland eventually settled in 2010. 

In April 2011, Sony announced that hackers stole 
the personal information of 77 million PlayStation 
and Qriocity users worldwide, including 1 million 
users in Canada. Three class actions were instituted 
in Canada and 55 in the United States.13 

These types of claims typically allege negligence in 
developing and maintaining security measures to 
protect against data breaches. Sometimes they 
allege breach of an express or a contractual term in 
the agreement between the business and the cus-
tomer. In some cases, the focus of the claim is 
not the mishap itself, but the delay in notifying 
customers and the appropriate authorities, thus 
preventing them from taking steps to mitigate any 
harm arising from the breach. 

Class Actions 
Arising from Business Practices 

Several class actions have also been commenced 
that challenge a company’s business model and 
handling of personal information. Online services 
that actively encourage users to provide, use and 
share personal information are in the crosshairs. An 
increasing number of people are saying that they 
place a premium on the safety and security of their 
personal information and that they have a reason-
able expectation that businesses will protect this 
information. They claim that a business’s use or 
disclosure of personal information has exposed 
them to harm, including identity theft, harassment 
and embarrassment.14 

These allegations typically fall into one or more of 
these categories: 
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(i) that the company acquired, used or disclosed 
customers’ personal information without 
prior authorization or consent; 

(ii) that the company contravened its own privacy 
policy; 

(iii) that the company diverted users’ private 
data to third-party providers of targeted 
advertising for profit. 

For example, Facebook users challenged the site’s 
default privacy settings, claiming that the settings 
provided users with less control over their personal 
information.15 It was further alleged that personal 
information was disclosed to third parties, such as 
Google, which then placed targeted ads on the 
users’ profile pages. 

Similarly, a U.S. class action was filed in 2010 
against Google in connection with its social net-
working product Google Buzz for alleged viola-
tions of federal, state and common law privacy 
laws.16 The program automatically suggested a 
“follower/following” list, based partly on whom the 
user emailed and chatted with most frequently 
online. Google settled the action, despite having 
announced modifications to its privacy settings 
shortly after the launch of Google Buzz. 

In Canada, attempts have been made—
unsuccessfully to date—to challenge an element of 
a company’s business model using class actions. In 
Union de Consommateurs v. Bell Canada,17 a pro-
posed class action was brought in Quebec against 
Bell Canada on behalf of Internet subscribers who 
complained about Bell’s alleged “throttling” prac-
tices. The claim alleged that Bell deliberately 
slowed consumer services during peak hours, fa-
vouring business users. It further alleged that Bell 
violated subscribers’ privacy rights by using a 
technology called “deep packet inspection.” This 
technology allegedly allowed Bell, without prior 
notice or consent, to access and collect the content 
of all messages sent by subscribers using Bell’s 
Internet service. The Quebec Superior Court 

declined to certify the action, after finding that 
Bell’s technology was used merely for traffic man-
agement and not to inspect the contents of the data. 

Law Still Developing 

Most of these claims are at early stages. Some have 
settled. There is little definitive judicial discussion 
about the many issues that arise regarding certifica-
tion and liability. There are also significant 
differences between the U.S. and Canadian legal 
landscapes. 

Many of the privacy class actions in the United 
States are based on statutory causes of action 
that are not available in Canada. For example, the 
Electronic Communications Privacy Act and the 
Computer Fraud and Abuse Act both provide a 
cause of action for damages for specific misuses of 
technology. In Canada, new federal anti-spam 
legislation, expected to be in force early in 2012, 
may impose significant penalties for unsolicited 
commercial electronic messages, unauthorized 
installation of computer programs or code and 
online fraud.18 

Another major difference arises because U.S. courts 
have long recognized invasions of privacy as tor-
tious. Canadian claims do not have the same legal 
foundation, though a foothold may be emerging.19 

Notice Practices 

There is no doubt that notification can lead to litiga-
tion, whether meritorious or not. The notice of a pri-
vacy breach, giving rise to a concern about potential 
harm, is enough to persuade some people to sue. 

Notification practices are still developing. Only 
some legislation requires notification.20 The federal 
Personal Information and Protection of Electronic 
Documents Act does not require notification, but 
proposed amendments have been introduced that 
would require notification of “material breaches.” 

Businesses sometimes voluntarily decide to notify 
affected individuals to meet consumer expectations 
and to mitigate any damage.21 When 1 million 
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Canadians’ PlayStation accounts were hacked into 
in April 2011, the Privacy Commissioner publicly 
criticized Sony for not proactively notifying her 
office of the breach.22 This suggests that a company 
may have to notify not only consumers, but also 
regulators, of any privacy breach. Generally, volun-
tary notice will have to be weighed against the risk 
that notice may result in a company being sued 
even if the breach caused no damage. 

Is There Any Real Damage? 

Not every privacy breach ought to result in mone-
tary relief: a breach does not always result in 
damage. A number of U.S. lawsuits have been 
unsuccessful because of the class members’ 
inability to prove “actual harm,” and courts have 
been consistent in dismissing class action com-
plaints on this basis.23 

The remedies sought in these actions vary, but 
often include the cost of credit monitoring, the cost 
of closing and opening financial accounts, any 
actual costs associated with identity theft or fraud 
and damages for emotional distress.24 The main 
focus, however, remains the risk of identity theft.25 
In Canada, an estimated 6.5 per cent of Canadian 
adults (nearly 1.7 million people) have been 
affected in this way.26 It is, however, not at all clear 
that every instance of alleged identity theft is well 
founded. 

U.S. courts have consistently held that until identity 
theft occurs, there is no demonstrable actual harm. 
The risk of identity theft is too speculative to con-
stitute a compensable injury. Furthermore, some 
U.S. courts have found that the claims for the costs 
of protective measures, including credit monitoring, 
are linked not to actual harm but to the fear of some 
undefined potential harm and are not recoverable.27 
The cases on this point are “nearly uniform in not 
allowing recovery where there is only a risk of 
injury and no actual misuse of the stolen electronic 
data.”28 

The relevance of actual harm has also been recog-
nized in Canada. In a recent Quebec case, LaRose 
c. Banque Nationale du Canada,29 the Quebec 
Superior Court authorized a class action relating to 
the theft of three laptops, one of which contained 
personal information of a group of mortgagors of 
National Bank. It was only because there was 
evidence of actual identity theft that the Court 
authorized the class action. The Court noted that 
under Quebec law, the fear of identity theft or fraud 
does not constitute a harm or an injury in and of 
itself and would be insufficient. 

The range of benefits provided in privacy class 
action settlements also reflects the uncertainty that 
often surrounds a claim arising from a privacy 
breach. Settlements often include reimbursement of 
out-of-pocket expenses incurred after a breach. 
Certain settlements permit recovery for a reason-
able amount of time spent to address the breach or 
for free credit monitoring or identity theft protec-
tion;30 others cap the individual recoverable 
amount.31 

Companies have also agreed to change a specific 
program or policy to dispel privacy concerns raised 
by class litigants. These measures may include 
clarifying terms of use and control over privacy 
settings associated with a specific program;32 

improving security measures, including full encryp-
tion of data;33 providing an informational “privacy 
toolkit”;34 completely redrafting a company’s 
privacy policy;35 or undertaking to retain an inde-
pendent third party to do a privacy audit of the 
business.36 

Some settlements are more focused on assuaging 
general concerns without any apparent financial 
consequences. In one U.S. settlement, class plain-
tiffs who brought a putative action alleging a tech-
nical violation of a statute regulating credit and 
debit card transactions37 were awarded settlement 
vouchers for $50 off certain store purchases or for a 
“classy” T-shirt or hoodie. Similarly, in the TJX 
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Companies settlement, arising out of hackers’ 
unauthorized access to the company’s computer 
network, class plaintiffs were given vouchers for 
use in TJX stores, as well as a bonus of a One Day 
Customer Appreciation Sale. Again, in Parker v. 
Time Warner Entertainment Co., L.P.,38 class 
members were offered the choice of one free month 
of cable service, two free movies on demand or a 
$5 cheque. 

When no real harm has occurred, class proceedings 
may well be completely unnecessary. In the Time 
Warner settlement approval process, the United 
States District Court expressed its concern that the 
combination of consumer protection statutes (con-
taining statutory damages provisions) and class ac-
tion mechanisms may threaten defendants with 
liability that is far in excess of any actual harm. 
Although the Court reserved its opinion on whether 
these actions should be certified, it questioned the 
desirability of settlement when so much time and 
labour is expended to achieve so little.39 

As the volume of cases continues to expand both 
north and south of the border, the courts will have 
to confront these issues. It remains to be seen 
whether privacy claims will be regularly pursued. 

[Editor’s note: The authors would like to thank 
Laura Redekop for her assistance on this article.] 
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Shareholder class actions can have significant con-
sequences for defendant issuers. Although there 
have yet to be any judgments against an issuer in a 
shareholder class action in Canada, there have been 
many settlements.1 To December 31, 2011, there 
have been ten settlements in “Bill 198” cases—i.e., 
cases involving claims brought under Part XXIII.1 
of the Ontario Securities Act2 or the analogous pro-
visions of other provincial securities acts. The aver-
age of these ten settlements is $10 million, with four 
of these settling for more than $11 million, two of 
which exceeded $20 million. And these figures do 
not include earlier (pre-Bill 198) settlements in 

shareholder class actions involving Nortel—which 
settled two cases for more than $1 billion each—and 
Biovail—which settled a case for US$138 million. 

When considering economic damages in these 
cases, there are several interesting and important 
questions, including: 

1. What factors determine settlement amounts 
in these cases and what can this imply for the 
likely settlement amount of a particular case?

2. What types of analysis can be used to sepa-
rate out potential damages from shareholder 
losses that are unrelated to the alleged mis-
representations or omissions? 

3. How can aggregate classwide damages be 
estimated without shareholder-specific 
information? 

Factors Affecting Settlements 

Many factors appear to influence settlement 
amounts. The total loss claimed by shareholders in 
the statement of claim likely sets a maximum for 
the possible recovery should the class be successful 
at trial. Claims tend to be higher in cases where 
there are parallel claims in both Canada and the 
U.S., and, not surprisingly, these cases tend to pro-
duce higher settlements than do domestic-only 
cases. Of the ten settled Bill 198 cases, the four 
involving parallel U.S. claims settled for an average 
of approximately $17 million. The other six settled 
for an average of $5.3 million, with three of the six 
settling for $2.2 million or less. 

Comparisons to other previously settled cases may 
sometimes provide useful benchmarks for settlement 
negotiations. For U.S. shareholder class actions, 
NERA has developed a predicted settlement model 
which permits estimates of possible settlement 
amounts for a particular case based on its character-
istics and on statistical analysis of more than 1,000 
settled cases. Although Canadian litigants may find 
the U.S. predicted settlement analysis useful, this 
kind of analysis is not yet possible for Canadian 
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cases alone given the still limited number of settled 
cases. However, several observable characteristics 
(in addition to the claimed amount and whether there 
is a parallel U.S. case) appear to be potentially rele-
vant factors affecting settlement amounts in Canada. 
Such factors include the defendant company’s 
ability to pay (as measured by post-class period 
market capitalization of the company), the inclusion 
of co-defendants in addition to the issuer (e.g., audi-
tors or underwriters), the nature of the claims (e.g., 
financial statement misrepresentation, operational 
misrepresentation, conspiracy, merger or acquisi-
tion-related claims, etc.), whether the claims include 
alleged misrepresentations or omissions in a pro-
spectus, and the potential quantum of damages were 
a judgment to be entered in favour of the class if the 
case were to go to trial. 

Economic Damage Quantification 
for Bill 198 Cases 

Although Canadian courts have not yet had the 
opportunity to address damages in a Bill 198 case, 
quantifying damages in these cases—whether for 
trial or for the purposes of settlement negotia-
tions—requires expert economic analysis. The 
quantum of damages in these cases is determined 
according to certain damage formulae set out in s. 
138.5 of the Act. This section sets out certain prima 
facie measures of damages per share, which are 
then reduced to the extent that defendants can dem-
onstrate that some, or all, of this amount is not due 
to the alleged misrepresentation or omission and to 
the extent that certain damage limits might apply.3 
Although these prima facie measures are straight-
forward calculations, demonstrating what portion 
of these per-share amounts are due to other factors 
is not. Similarly, estimating total classwide 
damages involves estimating not only per-share 
damages, but also, as discussed further below, the 
pattern of trading by class members during the 
class period. 

A. Prima Facie Damage Measures 

There are two alternative prima facie measures of 
damages under s. 138.5: one which applies where 
an issuer is found liable for having made misrepre-
sentations or omissions that have caused investors 
to purchase the security at an artificially inflated 
price; the other where an issuer is found liable for 
having made misrepresentations or omissions that 
have caused investors to dispose of securities at an 
artificially low price: 

 Where security prices have been artificially 
inflated, damages per security are deter-
mined as the difference between the average 
price paid by an investor plaintiff and the 
amount that investor received on the sale of 
its securities following the corrective dis-
closure. Where an investor does not sell its 
shares during the first ten days after a cor-
rective disclosure, damages are limited to 
the difference between the average purchase 
price and the average closing price during 
the ten-day period following the corrective 
disclosure. 

 Where security prices are artificially de-
flated, damages per security are equal to the 
difference between the average price of the 
securities in the ten-day period following 
the corrective disclosure and the average 
price at which the investor disposed of its 
shares. 

These per-share damage provisions are similar, but 
not identical to, the measure of damages applied in 
U.S. shareholder class actions. In those cases, the 
measure of damages is not defined by statute but 
has been established by case law to be generally 
(once materiality has been established) the mini-
mum of (a) the difference between the “stock price 
inflation” on purchase and the inflation (if any) on 
sale (economic loss); and (b) the price decline 
caused by the revelation of “the relevant truth”.4 In 
contrast to the damage provisions under the Act, the 
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burden of proof in U.S. cases (at least initially) is 
on the plaintiffs to demonstrate that they have suf-
fered a loss as a result of an alleged misrepresenta-
tion.5 In addition, the Private Securities Litigation 
Reform Act6 (1995) 90-day “bounce back” provi-
sion limits damages to the difference between the 
price paid for a security and the average daily clos-
ing price for that security during the 90-day period 
following the corrective disclosure.7 This 90-day 
bounce back rule is similar in spirit to the ten-day 
post-corrective disclosure period contemplated by 
the damage measures set out under the Act. 

Despite the differences in both the measure of 
damages and the burden of proof with respect to 
damages in Canadian and U.S. shareholder class 
actions, the economic analysis required is generally 
similar. 

B. Economic Analysis Required 

Aggregate damages in a shareholder class action 
can be thought of as involving two basic compo-
nents—damage per share and “damaged volume”. 
Since it is more common for cases to be brought 
where there are allegations of share price inflation, 
I limit the discussion that follows to this type of 
situation for simplicity. The analysis is analogous 
for a case involving allegations of artificially de-
pressed security prices. 

Damage per share is the amount by which the secu-
rity price declined from the date of purchase to 
the date following the corrective disclosure (or the 
average price in the following ten days) that cannot 
be shown to be unrelated to the alleged misrepre-
sentation or omission. Damage per share may vary 
by class member based on the date of purchase and 
the date of sale. 

To determine aggregate damages, the damage per 
share for each combination of date of purchase and 
date of sale is applied to the number of shares—or 
damaged volume—for which such damages per 
share might be recoverable. Aggregate damages 
may then be reduced to the extent that individual 

class member gains—whether from hedging activ-
ity or other transactions involving the securities—
are properly offset from losses. 

1. Damages per Share 

The decline in the market price of a security fol-
lowing a corrective disclosure often provides an 
indication of the loss that is caused by the alleged 
misrepresentation. However, since this decline in 
the stock price following the corrective disclosure 
will generally also include both market and indus-
try impacts, a typical starting point is to conduct an 
event study to measure the impact that may be due 
to the alleged corrective disclosure. 

The event study technique utilizes a “market 
model” to control for the market and industry im-
pacts and isolate the company-specific and other-
wise random changes in the market price.8 By 
focusing on the decline in the security price imme-
diately following the corrective disclosure, and by 
controlling for other broad market or industry ef-
fects which are unrelated to the correction, the 
event study provides a scientifically objective 
method for measuring the decline in the share price 
that might be due to the correction of the alleged 
misrepresentation or omission.9 The event study 
method has the advantage of being based entirely 
on observations of market prices and scientifically 
valid and objective methodologies (in contrast to 
assessments of value based on analyses of the fun-
damentals of a company or on the subjective per-
ceptions of investors or investment professionals). 

Although an event study of the market price of a 
security following a corrective disclosure is gener-
ally a good starting point, more often than not addi-
tional analysis is required to estimate damages per 
share. For example, if the correction was in some 
way anticipated by market participants, the event 
study may fail to capture the full impact on the 
stock price of the correction. In addition, where the 
corrective disclosure is made on the same day as 
other unrelated company-specific information, the 
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event study will measure the combined impact of 
both the new and the corrective information. Such 
“confounding” information might include news 
which is unrelated to the alleged misrepresentation 
(e.g., a quarterly earnings release)—either negative 
news which may lead to an even larger decline in 
the stock price or positive news which may offset 
some or all of the impact of the corrective disclo-
sure. Or it might include related, but new, informa-
tion that could not have been previously disclosed 
(such as where the misrepresentation was related to 
the likelihood of a contingent future event, but the 
corrective disclosure accompanies news that the 
event has now occurred).10 

In situations where an event study following a cor-
rective disclosure may not be sufficient, an econo-
mist can draw on various additional techniques for 
parsing out the respective impacts on the market 
price of the corrective and other aspects of a disclo-
sure. Such techniques include: 

 Event studies using intra-day trading data 
where a corrective disclosure is made on the 
same day, but separated in time from other 
confounding information. 

 Event studies surrounding other (not neces-
sarily corrective) disclosures related to the 
alleged misrepresentations or omissions to 
provide an estimate of the portion of the 
subsequent stock price decline that may 
have been related to the corrective disclo-
sure independent of other confounding 
information. 

 Use of response coefficients—statistical 
estimates of expected stock price impacts 
due to certain types of news (such as earn-
ings surprises where a corrective disclosure 
is made in the context of an earnings 
release).11 

 Content analysis—quantitative analysis of 
the relative importance of qualitative infor-
mation (i.e., news).12 

 Fundamental analysis of the value of the 
corrective information based on a dis-
counted cash flow or other valuation 
approach. 

a. Loss Causation 

If it is the case that any change in the market price 
of the security following a misrepresentation but 
prior to a corrective disclosure can be said to be 
unrelated to the misrepresentation or omission,13 
then estimating the impact on the market price of a 
corrective disclosure may be sufficient for deter-
mining damages per share. If that is the case, any 
such losses would not be included in any assessed 
damages under s. 138.5(3). 

On the other hand, additional analysis may be re-
quired if a corrective disclosure is not required to 
establish a relationship between shareholder losses 
and the alleged misrepresentation or omission. In 
particular, since it is possible that the impact of a 
misrepresentation or omission on the market price 
of a share can vary between the time it is made and 
the date it is corrected, it may be possible in some 
cases to argue that a portion of any loss suffered by 
a plaintiff shareholder prior to any corrective dis-
closure is recoverable. To take a simple example, 
suppose that a single misrepresentation is made a 
year or more prior to any corrective disclosure. The 
impact on the market price of the shares of that 
misrepresentation may be greater when it is made 
than just before the subsequent corrective disclo-
sure. From an economic point of view, an investor 
who purchased early in the class period and sold 
later in the class period, but before the corrective 
disclosure, has made a greater loss per share (or 
lower profit per share) on their investment than 
would otherwise have been the case had there been 
no misrepresentation. Where that is the case, and if 
the courts determine that such losses are recover-
able, damage quantification would also involve 
estimating the market impact of a misrepresentation 
or omission on each day throughout the class 



 CLASS ACTION DEFENCE QUARTERLY • Volume 6 • Number 3 
 

 
•39

period. Again, the techniques identified above can 
be employed to this end. 

Such an interpretation, were it to be accepted by 
Canadian courts, may be in contrast to the case law 
in the U.S. Following the U.S. Supreme Court deci-
sion in Dura, it has been argued that any losses 
incurred prior to a corrective disclosure (or the 
revelation of “the relevant truth”) do not satisfy the 
loss causation requirement of Rule 10b-5 and are 
therefore not recoverable.14 It would also appear to 
be inconsistent with prior rulings by Canadian 
courts with respect to other similar sections of the 
Act.15 It remains to be seen how Canadian courts 
will interpret s. 138.5(3) (and the similar provisions 
in the other provincial securities acts) with respect 
to the appropriateness of including any shareholder 
losses that occur prior to any corrective disclosure. 

b. Multiple Misrepresentations 

An additional (and fairly common) complication 
arises in cases where there is more than one alleged 
misrepresentation or omission and/or more than 
one corrective (or partially corrective) disclosure. 
Where that is the case, damages per share can vary 
by shareholder depending on the dates of purchase 
and sale. This is true even if there is a U.S.-style 
loss causation requirement. Again, this situation 
requires additional analysis to determine the infla-
tion per share on each day during the class period 
as a basis for calculating damages. 

2. Aggregate Damages 

Aggregate damages for a class are the sum of the 
damages per class member. The fact that damages 
per share may vary by the particular dates of pur-
chase and sale by a class member highlights the 
need for an estimate of the pattern of trading by 
class members in order to determine aggregate 
damages. One cannot just multiply damages per 
share times the number of shares outstanding, since 
not all shares are equally damaged. Similarly, one 
cannot just multiply the total volume of shares pur-

chased during the class period times the damages 
per share. 

The actual pattern of trading by class members can 
be determined through claims submitted by class 
members. However, such claims are not typically 
made until after settlement or trial. As such, in 
order to arrive at an estimate of aggregate damages 
it is generally necessary to estimate the pattern of 
trading—the number of shares purchased on each 
day during a class period and held to each subse-
quent day and the end of the class period—based 
on publicly available information. 

The method commonly used to estimate this pattern 
of trading in U.S. shareholder class actions is the 
damaged volume model. Damaged volume models 
are typically based on proportional decay models 
which make certain assumptions about the rate of 
turnover in the shares of a company. NERA has 
developed a proprietary model—the Multi-Sector, 
Multi-Trader Model—to estimate damaged 
volume.16 

The NERA Multi-Sector, Multi-Trader Model 
makes use of all publicly available information 
about shareholdings and trading, including total 
shares outstanding, reported daily volume, institu-
tional holdings data, insider holdings information, 
and short sale interests. Institutional shareholdings, 
which are sometimes available on a quarterly basis, 
provide a method for more directly accounting for 
the turnover among this class of shareholders. The 
pattern of trading for the remaining shares—those 
held by shareholders whose individual pattern of 
trading is not observed in the publicly available 
data—is estimated based on a statistical model 
which has been developed using observations of 
actual trading data from cases where shareholder 
level information has been available. Daily reported 
volume is adjusted for reported changes in insider 
holdings (insiders are generally excluded from the 
plaintiff class) and changes in short interests. Daily 
volume is also adjusted for any duplication in re-
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ported volume relating to market-making activity, 
and for day-trading activity (shares bought and sold 
on the same day are generally not damaged). 

Conclusion 

Litigants and their clients involved in shareholder 
class actions require informed estimates of poten-
tial liability for litigation planning, settlement nego-
tiations, and trial. Comparative analysis of the 
characteristics of a case to previously settled cases 
can provide useful benchmarks for settlement nego-
tiations. Estimates of potential damages to class 
members (if liability can be established) are impor-
tant for all parties at an early stage and may be-
come required should the case go to trial. But 
quantifying damages is not a trivial exercise. There 
are many issues that can arise for which a financial 
economist can employ a wide range of tools and 
techniques to provide more informed damage esti-
mates and enable litigants to make more informed 
decisions. 

[Editor’s note: The author would like to thank 
Robert Patton and Ronald Miller for helpful com-
ments, and Jacob Dwhytie for research assistance. 
Any remaining errors are the author’s responsibility 
alone.] 
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