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he Mexican Government has taken numerous steps 
to strengthen its ability to monitor firm behavior 
and enforce regulations related to competition 
policy.  As one example, Eduardo Perez Motta, 

Chairman of Mexico’s Federal Commission on 
Competition (CFC), has indicated that the CFC is likely, 
for the first time, to issue guidelines related to merger 
analysis in 2011.1   

In this article, we describe several of the key updates made 
to the U.S. Horizontal Merger Guidelines (HMG)2 in 2010 
and discuss how the 2010 HMG may influence the merger 
guidelines expected to be released by the CFC in 2011.  
Based on our experience with merger analysis in the 
United States and competition policy in Mexico, the CFC’s 
merger guidelines are likely to lay out an economic 
framework for evaluating quantitatively whether a merger 
is likely to raise competitive concerns.  Such guidelines are 
likely to lead to a substantial change in the way in which 
counsel for the merging parties develop and present 
analyses to the CFC, increasing the merging parties’ 
obligation to present rigorous economic evidence to the 
CFC. 

Current Framework for Merger Analysis in 
Mexico 
Mexico’s Federal Law of Economic Competition prohibits 
transactions whose purpose or effect is to diminish, harm 
or impede competition.  The law identifies three indicia of 
an anticompetitive transaction: (1) the transaction confers 
the ability to raise price unilaterally, (2) the transaction 
                                            
*  The authors are Vice Presidents at NERA Economic Consulting.  
Between September 2008 and August 2010, Ros worked for the 
Organization of Economic Cooperation and Development (OECD) on a 
collaborative competition policy project with Mexico’s Federal 
Commission on Competition.  The opinions expressed herein are those 
of the authors alone. 
1  See Transcript from the U.S. Dep’t of Justice & Federal Trade 
Comm’n Horizontal Merger Guidelines Review Project dated December 
3, 2009, available at http://www.ftc.gov/bc/workshops/hmg/index.shtml 
and “An Interview with Eduardo Perez Motta” Global Competition 
Review, Apr. 2010, Vol. 13, Issue 4. 
2  U.S. Dep’t of Justice & Federal Trade Comm’n, Horizontal Merger 
Guidelines (2010), available at 
http://ftc.gov/os/2010/08/100819hmg.pdf. 

facilitates monopolistic conduct, and/or (3) the transaction 
restricts competitors’ access to the relevant market.3   

In 2009, the CFC approved eighty-seven merger 
notifications, blocked two transactions, and required 
modifications to two additional transactions.4  Despite the 
CFC’s activity in merger enforcement, the CFC has no 
publicly available guidelines that advise antitrust and 
competition policy practitioners on how the CFC 
approaches merger review.5  Press releases issued by the 
CFC related to certain transactions, however, provide some 
useful guidance to practitioners.6  In general, the CFC takes 
a multi-step approach to merger analysis.7  The first step 
taken by the CFC is to define the relevant market.  Second, 
the CFC identifies market shares and market concentration 
in the relevant market.  The CFC uses two different 
statistics to assess concentration in a relevant market:  The 
Herfindahl-Hirschman Index (HHI) and the Dominance 
Index.  The third step taken by the CFC is to identify 
whether competitors would be able to counteract any 
market power created by the transaction.  Fourth, the CFC 
assesses entry barriers.  Finally, the CFC assesses whether 
the transaction gives rise to any efficiencies.  

                                            
3  See Chapter 3, Articles 16 and 17 of the Federal Law of Economic 
Competition.  
4  See the CFC’s 2009 Annual Report at page 9, available at 
http://www.cfc.gob.mx/images/stories/Publicaciones/ 
Informesanuales/informe2009completo.pdf. 
5  For an overview of the CFC’s approach, see “El Procedimiento de 
Concentraciones,” available at 
http://www.cfc.gob.mx/images/stories/Publicaciones/CuadernosCompet
encia/2elprocedconcentaciones.pdf. 
6  See, e.g., 
http://www.cfc.gob.mx/images/stories/Noticias/Comunicados/cfc10-
2010.pdf (on the CFC’s decision to approve the transaction between 
Mexichem and Cydsa subject to conditions) and 
http://www.cfc.gob.mx/images/stories/Noticias/Comunicados/3.-
concentracionestelevisa-nextelytelmex-telcel.pdf (on the CFC’s decision 
to approve the transaction between Televisa-Nextel and Telmex-Telcel). 
7  See Transcript from the U.S. Dep’t of Justice & Federal Trade 
Comm’n Horizontal Merger Guidelines Review Project dated Dec. 3, 
2009, available at http://www.ftc.gov/bc/workshops/hmg/index.shtml. 
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The 2010 U.S. Horizontal Merger Guidelines  
The focus on a potential transaction’s ability to give rise to 
unilateral effects or facilitate coordination post-transaction 
as well as the multi-step approach to merger analysis is 
similar to the analytical approach to horizontal merger 
analysis taken in the United States (and other jurisdictions 
around the world).  First, both the 2010 HMG, as well as 
the previous 1992 HMG, focus on the ability of a 
transaction to lessen competition through unilateral 
concerns and/or through coordinated concerns.  Second, 
the multi-step approach taken by the CFC is similar to the 
analytical approach described in the 1992 HMG to assess 
whether a potential transaction is likely to create or 
enhance market power.  The 1992 HMG describe defining 
a relevant market and calculating market shares, evaluating 
potential competitive effects, assessing entry conditions, 
evaluating potential efficiencies, and assessing the 
potential for either firm to exit the market absent the 
transaction.  For these reasons, it is instructive to look to 
the 2010 HMG for insights into how the merger guidelines 
expected to be issued by the CFC in 2011 may develop. 

While some sections of the 2010 HMG were not 
substantially revised compared to the 1992 HMG, such as 
the sections on entry and efficiencies, some sections were 
substantially revised.  The most extensive changes in the 
2010 HMG relate to unilateral effects analyses, with the 
changes largely reflecting refinements in the economics.  
In addition to changes to existing sections, several new 
sections were added including sections related to buyer 
power and partial acquisitions. 

Compared to the 1992 HMG, the 2010 HMG reflect a shift 
in the U.S. antitrust agencies’ focus on merger analysis in 
at least three important ways.  First, the 2010 HMG place 
an increased emphasis on the analysis of direct competitive 
effects, downplaying the role of relevant market definition. 
Second, the approach to merger analysis described in the 
2010 HMG places an increased emphasis on empirical 
analysis and the types of evidence that the agencies 
consider in evaluating competitive effects.  Finally, 
compared to the 1992 HMG, the 2010 HMG recognize that 
the competitive effects of a merger have the potential to 
extend beyond price effects to non-price effects such as 
effects on innovation and product variety.  

Implications of the 2010 HMG for the 
Anticipated CFC Merger Guidelines 
The anticipated CFC merger guidelines, when issued, will 
be the first set of guidelines to be released publicly in 
Mexico.  While it is impossible to predict with certainty 

how the CFC’s merger guidelines will come together, the 
evolution of the U.S. HMG suggests that there are at least 
four areas to watch:  

• First, the anticipated CFC merger guidelines may focus 
on an empirical, data-oriented approach to merger analysis. 

• Second, the anticipated CFC merger guidelines may 
provide an analytical framework for defining a relevant 
market. 

• Third, the anticipated CFC merger guidelines may lay out 
an approach for evaluating whether entry and repositioning 
would prevent any attempt to raise price post-transaction.   

• Fourth, the anticipated CFC merger guidelines may 
provide flexibility in the types of analytical approaches that 
can be used to evaluate competitive effects using quantitative 
evidence. 

Conclusion 
If the 2010 HMG are a useful predictor as to the direction 
the CFC’s merger guidelines may take, then one can 
anticipate that the CFC’s merger guidelines are likely to 
develop a rigorous economic framework for evaluating 
whether a merger is likely to raise competitive concerns.  
These new guidelines could lead to a substantial change in 
the way counsel for the merging parties develop and 
present economic analyses to the CFC during a merger 
investigation. 

 


