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The Economic Impact Of New MMSEA Regulations 

Law360, New York (April 14, 2010) -- An individual slips and falls walking out of an office building, breaks her leg, 
sues the building owner for medical costs, lost wages and pain and suffering and is awarded a substantial 
settlement paid by the building owner’s insurer. But, Medicare, not the claimant, has paid the medical bills. 

Although Congress intended Medicare to be a secondary payer, reimbursing claims only after any primary 
insurance coverage has been exhausted, prior to the Medicare, Medicaid and SCHIP Extension Act of 2007 
(“MMSEA”), the Centers for Medicaid and Medicare Services (“CMS”) did not always have the data necessary to 
pursue such claims. 

With the new regulations, all personal injury tort-related settlements made to a Medicare beneficiary must be 
reported to CMS. The assumption is that CMS will pursue claims against the settlements to recover any medical 
costs reimbursed by Medicare related to the alleged tort. 

With a simple slip and fall case, the parties are limited and the costs generally well-defined. But, what is CMS’s 
course of action in a tort involving multiple defendants, uncertain exposure (in some cases, occurring over 
decades), and medical costs that may extend for an indefinite period of time? 

This latter situation frequently arises with a mass tort, e.g., a class action filed on behalf of multiple plaintiffs 
against numerous chemical companies alleging ground water exposure, or thousands of individual claims brought 
against hundreds of defendants alleging exposure to asbestos. For these large mass actions, CMS’s data gathering 
initiative may have many consequences beyond the burden of reporting. 

Using the example of a hypothetical claimant, we explore some of the questions raised by the new Medicare 
reporting requirements, applying principals from economics and game theory to suggest some answers. These 
questions include: 

- Who will CMS target for reimbursement? 

- How much will CMS attempt to recover? 

- How might CMS’s actions affect settlement negotiations? 

- What impact will CMS’s actions have on litigation — by individual plaintiffs as well as among current defendants? 

Situation 
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An insulation worker, John Smith, develops lung cancer at age 65. He sues Thermal Corp., a manufacturer of 
asbestos-containing insulation, and receives a settlement of $100,000. His lung cancer-related medical costs total 
$60,000, which have been fully reimbursed by Medicare. 

Prior to the new reporting requirements, the $100,000 settlement went directly to Mr. Smith and his attorney. 
With the advent of the new reporting requirements, there is now a third party involved, CMS. 

Against which party will CMS pursue a claim? 

CMS can seek recovery from any of the parties to the settlement — the injured plaintiff, the plaintiffs’ attorney, 
the defendant, or the defendant’s insurer (if the settlement was paid under insurance). 

In a recent case, the U.S. Department of Justice filed a lawsuit against the plaintiffs’ lawyers and law firms, 
defendants and insurers that were involved in a $300 million Polychlorinated Biphenyls (“PCB”) settlement to 
recover the Medicare costs potentially paid to over 900 beneficiaries. 

How will CMS use the information reported on settlements? 

One key question, assuming that CMS does begin initiating claims after cases settle, is how much of the settlement 
CMS will attempt to recover. The debate arises because settlements frequently do not distinguish among the 
various claims in the case, including, e.g., pain and suffering, loss of consortium, lost income and medical costs. 

CMS might argue that is should be able to recover its full costs from Mr. Smith’s settlement (since the settlement 
exceeds those costs). But defendants and plaintiffs would likely argue that it should recover only the portion of the 
settlement that is attributable to medical costs. Those two estimates may be very different. 

Scenario 1: CMS seeks full reimbursement and targets Mr. Smith and his attorney for recovery, claiming $60,000 
of the $100,000 settlement. 

For at least three reasons, CMS does not have an economic basis for full recovery. First, settlements are generally 
discounts off the full amount that might be recovered in a jury verdict; therefore, any amount received for medical 
costs may also be a discount off the amount that might be received at trial. Second, settlements include 
compensation for factors other than medical costs, e.g., lost income, pain and suffering, loss of consortium. Third, 
in some torts, notably asbestos, claimants frequently receive settlements from more than one defendant; hence, 
any medical costs paid would likely be spread across the settling defendants. 

Thus, it is unlikely that the $100,000 settlement awarded to Mr. Smith included a payment for full medical costs. 

Scenario 2: CMS’s recovery is limited to the medical portion of Mr. Smith’s settlement. 

In the case of historical verdicts, CMS has honored the breakdown of the award and has not sought amounts in 
excess of the medical costs awarded, offering some precedent for this type of recovery. But since settlements 
frequently fail to separate the award into components (particularly in the case of group settlements or settlements 
that have been made according to a matrix), the challenge in this situation may be estimating the fraction of the 
settlement that was awarded for medical costs. 

Verdicts provide some information on the share of medical costs in awards. Based on a sample of verdicts with 
data on award components, we found that for 20 percent of the verdicts, no medical costs were awarded. 
Restricting the sample to those verdicts with compensation for medical costs, we found that, on average, the 
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medical costs award comprised 7.5 percent of the total verdict, with the remainder being awarded for pain and 
suffering, lost income, and loss of consortium. 

Applying this percentage to Mr. Smith’s case, of the $100,000 settlement, CMS would be limited to approximately 
$7,500 in its recovery. This amount might be reduced further if the settlement included an award for future 
medical costs, which CMS would not be entitled to recover until they were incurred. 

Such questions necessarily lead to the issue of medical set-asides (“MSAs”). While CMS has stated that MSAs 
(often used with workers compensation settlements) are not required for tort settlements, companies facing 
uncertainty about CMS’s claims may choose to estimate these amounts anyway. Depending on expectations about 
the amount CMS will claim, such estimates might be made using settlement and verdict data, published studies on 
lifetime costs associated with particular diseases or a detailed analysis using Medicare’s own cost data. 

How much will CMS claim if there are multiple defendants? 

If Mr. Smith filed his claim against multiple defendants, CMS might seek full recovery of historical medical costs 
from the various settling defendants. 

Situation 

Assume Mr. Smith settles with two defendants — Thermal Corp. for $100,000 and Insul Inc. for $50,000. Medicare 
pursues full reimbursement for the $60,000 in costs and targets both defendants. 

With multiple defendants, a more equitable allocation may be for Medicare’s reimbursement to be funded in 
proportion to the settlements — so two-thirds from Thermal Corp., or $40,000 and one-third from Insul Inc., or 
$20,000. With this allocation, each defendant would pay 40 percent of the settlement to CMS. 

How will CMS account for non-settling defendants? 

The above allocation was straight-forward because, according to the scenario, all of the defendants had settled 
their claims with Mr. Smith at the time of the CMS claim for reimbursement. However, cases against different 
defendants may proceed at a different pace (depending on the jurisdiction in which the claims were filed) and 
many years can separate the first and last settlements. 

Situation 

After Thermal Corp. and Insul Inc. pay Medicare the full $60,000 reimbursement, Mr. Smith settles with a third 
defendant (Global Chem) for $100,000. 

Because CMS has been fully compensated, it would be unlikely to pursue a claim for medical costs against Global 
Chem. Instead, a more likely scenario would be a civil suit brought by the previously settling defendants (Thermal 
Corp. and Insul Inc.) against the later settling defendant (Global Chem) to recoup a portion of their payments to 
CMS. 

With only one late settling defendant, the ensuing litigation seems tractable. But what if there are multiple 
defendants who have not yet settled their claims? With asbestos cases, claims against many defendants are 
typical. There are over 150 companies that report asbestos liabilities in the 10K filings with the SEC, with some 
reporting that pending claims named between 9 and 76 defendants. 
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One outcome of possible CMS recovery actions is that they may spark private litigation among the numerous 
defendants linked to the settling claimant. 

What impact will CMS actions have on future settlements? 

In general, settlements represent the outcome of cost/benefit analyses performed by plaintiffs and defendants. 
Plaintiffs would be willing to settle for amounts that are greater than the discounted value of the projected net 
recovery at trial (award received less costs). Defendants would be willing to settle for amounts that are less than 
the discounted cost of trial (award paid plus costs). 

Plaintiffs and defendants likely have different assessments of the projected recovery, trial costs and discount rate. 
For a settlement to occur it must fall in the range that is higher than the lowest settlement the plaintiff will accept, 
but lower than the highest settlement a defendant would pay. 

If Medicare were to pay the medical costs without seeking recovery for those expenses, then it would subsidize the 
settlement process, reducing the amount of compensation a plaintiff demands from a defendant. If CMS now 
seeks recovery from one of the settling parties, it raises their costs. In an economic sense, the removal of this 
Medicare subsidy is equivalent to a tax. 

If the tax falls on the defendant, it will reduce the maximum settlement it is willing to offer, assuming it has 
sufficient negotiating power. Similarly, if the tax falls on plaintiffs, the claimant or his lawyer will, assuming they 
have sufficient negotiating power, increase the lowest settlement the plaintiff will accept. 

The imposition of this “tax” may change the value of some settlements, and even discourage other settlements 
from occurring. 

Situation 

Mr. Smith settled with Thermal Corp. and Insul Inc. for $150,000. Mr. Smith would have been willing to settle for as 
low as $105,000 and the two defendants would have been willing to settle for as much as $185,000. 

Without the specter of a CMS recovery, a settlement was possible if it fell between the plaintiff’s minimum of 
$105,000 and the defendants’ maximum of $185,000. 

Scenario 1: Mr. Smith incurred $60,000 of medical costs and is deceased so there is no expectation of future 
medical costs. The defendants believe they will be targeted by CMS for the full payment. 

Under this scenario, the expected costs to the defendants have increased by $60,000. Therefore, the highest 
settlement they would be willing to pay Mr. Smith would be $125,000, with another $60,000 to be paid to CMS. 

Because a wedge still exists between the lowest amount Mr. Smith would accept, $105,000, and the highest 
amount the defendants would be willing to pay, $125,000, a settlement is still possible, but at a lower level. At the 
highest possible settlement, $125,000, Mr. Smith would receive $25,000 less than previously, yet defendants 
would pay $35,000 more than previously, after accounting for the payment to CMS ($125,000 plus $60,000 in 
medical costs). 

Scenario 2: Assume that Mr. Smith is still living. He has incurred $60,000 in medical costs historically and expects 
to incur another $40,000 in future medical costs. Assume again, that CMS targets the defendants for recovery of 
the full $100,000 in expected costs. 
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Under this scenario, the potential CMS recovery would erase any gap between Mr. Smith’s and the defendants’ 
assessment of the value of the case. The minimum amount Mr. Smith would be willing to accept ($105,000) would 
be above the maximum amount the defendants were willing to pay ($85,000) and no settlement would occur. 

Conclusion 

The threat of a CMS cost-recovery action changes the economic incentives for tort litigation participants. As a 
result of the new Medicare regulations, we may see negotiations with CMS over the medical component of 
settlements, the creation of MSAs, increased litigation among tort defendants, changing settlement values and an 
increase in the proportion of cases going to trial. 

--By Denise N. Martin (pictured), Stephanie Plancich and Mary Elizabeth C. Stern, NERA Economic Consulting 
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