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DISCUSSION DRAFT ON TRANSFER PRICING DOCUMENTATION AND 
C-b-C REPORTING of 30 January 2014  
 
Comments by NERA Economic Consulting  
 
 
Intentions of Chapter V 
 
We recognize the significant challenges that both taxpayers and tax administrations 
face in implementing the arm’s length standard in different situations, the need to 
meet these challenges in the regulatory system that is developed for compliance 
purposes, as well as the need to develop a platform to facilitate bi- or multilateral 
solutions when the need thereto arises. This discussion draft for the new language 
of Chapter V (“DD”) deals with the role of documentation and reporting in this 
respect. 
 
The DD sets out (paragraph 2) by recalling that the previous language in Chapter V 
emphasized reasonableness and a desire for better cooperation between tax 
administrations and tax payers.  The DD does not embrace that desire, but simply 
concludes that today (paragraph 3) tax administrations often find “TP 
documentation to be less than fully informative and not adequate for their … 
needs”.  The question why, in spite of the ever increasing and more detailed 
prescriptions for documenting TP systems, that is the case, is not raised.  Is it 
maybe that the pressure caused by the ever more detailed prescriptions imposed 
leads to strict compliance with the prescriptions, rather than to seeking effective 
communication?  The aim of Chapter V should, in our view, be to facilitate 
effective communication that allows shared conclusions on compliance with the 
driving force behind the rules, i.e. the arm’s length principle, and as opposed to 
compliance with the details of the rules as such. 
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The DD intends (paragraph 4) to improve compliance, making it “more straight-
forward and more consistent among countries”.  We think that a very first step in 
achieving such goal of consistency would be to invite countries to enhance 
homogeneity in their respective local TP documentation regulations.  At the same 
time, the DD intends to stimulate a flow of “more focused and useful information” 
to tax administrations.  
  
The three objectives stated in paragraph 5 primarily focus on serving the needs of 
tax authorities.  When reading what the current DD further proposes in this respect, 
it appears to be aiming at providing “more”, rather than more focused and useful, 
information.   
 
We think that there is room for improving the relevance of TP documentation by 
trimming back on the accumulation of specific elements requested and 
emphasizing the leading principles.  The ultimate test of relevance of the 
documentation is that it should allow tax administrations to judge whether or not 
the TP system of the enterprise concerned, in its design and its implementation, 
meets the arm’s length principle.  The proposed two-tiered approach has 
considerable potential to achieve such improved relevance and at the same time 
improve the focus of information for each of the different parties involved. 
 
Summarizing, we recognize the importance of the OECD work on TP 
documentation for both MNEs and tax authorities. In our view, the work should 
ideally be guided by the following principles: 
 

o Enhance homogeneity of TP documentation regulations across 
countries  

o Improve relevance of TP documentation contents (does the TP system 
meet the arm’s length principle?) 
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o Focus on sharing information that is useful for communication 
between tax payer and tax administration concerned (increase 
effectiveness by optimizing the two-tiered approach). 

 
In view of this, we respectfully offer the following more specific suggestions for 
improvement of the relevance and usefulness of TP documentation. 
 
1. Focus on relationships; transactions follow that pattern 
 
In our comments to the draft Chapters I – III of January 8, 2010, we insisted on 
focusing on the relationships between parties, before proceeding to testing 
transactional conditions.  The scope of what is being asked in Chapter V should in 
the first place be information regarding the relationships that the tax payer is a 
party to, rather than focus on transactions and functions of a tested party.  These 
last elements only become relevant in the light of the relational context identified. 
 
2. Analysis of value creation in a central role 
 
OECD’s proposed contents of Master file and Local file could be improved by 
positioning the value chain at the heart of the group’s description.  As the 
discussions regarding the new Chapter VI on intangibles developed, the newly 
introduced reference to value creation inside a multinational’s operations has 
acquired prominence.  
 
The analysis of how value is being created within an MNE (i.e., in each of its 
distinctive business lines) is essential, followed by the identification of roles and 
responsibilities of individual parties as contributors to a joint value creation.  The 
Master file is the place for this.  Additional information at a further level of detail 
in the Local file only needs to follow to the extent that it is relevant in view the 
involvement of the local entities.  
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3. Master file and Local files 
 
We summarize our suggestions in this respect as follows. 
 
Master file 
 

- Relevant new concept: “value creation” 
- Per relevant business within the MNE 
- Why has industry information disappeared? 
- Proposed addition to or extension of typical industry / functional analyses:  

o “Critical Success Factors”  
o “Value Chain” of the industry and of the Group 

� Identify the value drivers, i.e., the critical steps within the value 
chain, that are responsible / influence the critical success 
factors;  

� Assess their relative contribution to the joint value creation; and 
� Recognize which entities carry what type of responsibility for 

the most significant risks 
o Intangibles will most logically be identified. 
o “Roles and Responsibilities” of individual entities within the value 

chain 
 

 
Local files 
 

- With respect to the Local file, the new wording of “value creation” could 
also be used – same as in the Master file 

- Local file should mirror the Master file to the extent of the involvement of 
the local entity or entities 
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o “Local CSFs” if any different from that of Group – any local relevant 
information with respect to the industry and/or the macro context (that 
may have an influence on the prices/margins for the specific year) 

o “Position of the local entity within the value chain” 
o “Role and Responsibility” 

- Economic Analysis:  the detailed list of information to be provided may give 
certain guidance, but most important is the general request to “describe the 
reasons for concluding that relevant transactions were conducted on an 
arm’s length basis based on the application of the selected transfer pricing 
method”.  This will necessarily be based on a documented economic 
analysis. 

 
The Master file (for each of the relevant businesses of the MNE) should be 
available to every tax administration for which it is relevant.  The Local file can 
concentrate on the specifics of the local entities, based on the role(s) attributed to 
them as defined in the Master file.  To the extent that the intangibles, identified in 
the value chain analysis, play a role in the local operations, they will feature in the 
Local file.  Important functions will be identified then.  If the local entities are not 
involved, local tax administrations should not be bothered by them. 
 
4. The Country-by-Country reporting 
 
We recommend that the Country-by-Country (“C-b-C”) reporting is positioned 
outside the transfer pricing documentation report.  Main reason is that the template 
as proposed in the DD contains quite a few judgment calls in a pure tax context, 
outside the field of TP.  We also note that the grid as proposed would have no link 
with any sort of economic analysis; and therefore we are worried that tax 
authorities would feel invited use the grid and its contents in an improper manner.  
Finally, the practical merits of the template are not convincing.  It is an illusion to 
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try to capture all different situations that exist within MNE’s operations (and to 
classify them beyond dispute), within the simplified framework of such grid.  
 
 
Paris / Chicago 
 
 
Pim Fris 
Harlow Higinbotham 
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