
Class & Group Actions 2013
The International Comparative Legal Guide to:

Anderson Mōri & Tomotsune 
Arnold & Porter (UK) LLP
Ashurst LLP
August & Debouzy
Bulló - Tassi - Estebenet - Lipera - Torassa - Abogados
Clayton Utz
Campos Ferreira, Sá Carneiro & Associados
De Brauw Blackstone Westbroek N.V.
Eversheds Ltd.
Fiebinger Polak Leon & Partner Rechtsanwälte GmbH
Georgiev, Todorov & Co.
Gianni, Origoni, Grippo, Cappelli & Partners
LAWIN
Lee and Li, Attorneys-at-Law

Linklaters LLP
Michael Best & Friedrich LLP
NERA Economic Consulting
Norton Rose Australia
Norton Rose Canada LLP
Pachiu & Associates
Quinn Emanuel Urquhart & Sullivan
Ríos-Ferrer, Guillén-Llarena, Treviño y Rivera S.C.
Stikeman Elliott LLP
TozziniFreire Advogados
Vinge
Wierzbowski Eversheds Sp.k.
Yigal Arnon & Co.

Published by Global Legal Group, in association with CDR, with contributions from:

A practical cross-border insight into class and group actions work

5th Edition



www.ICLG.co.uk

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.

Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.

This publication is intended to give an indication of legal issues upon which you may need advice.  Full legal advice should be taken from a qualified

professional when dealing with specific situations.

Further copies of this book and others in the series can be ordered from the publisher.  Please call +44 20 7367 0720

Contributing Editors
Ian Dodds-Smith & Alison
Brown, Arnold & Porter
(UK) LLP

Account Managers
Brigitte Descacq, Joe

Houguez-Simmons, Dror

Levy, Maria Lopez, Florjan

Osmani, Samuel Romp,

Oliver Smith, Rory Smith,

Toni Wyatt

Sub Editors
Beatriz Arroyo

Fiona Canning

Editor
Suzie Kidd

Senior Editor
Penny Smale

Group Consulting Editor
Alan Falach

Group Publisher
Richard Firth

Published by
Global Legal Group Ltd.

59 Tanner Street

London SE1 3PL, UK

Tel:  +44 20 7367 0720

Fax: +44 20 7407 5255

Email: info@glgroup.co.uk

URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Ashford Colour Press Ltd

October 2012

Copyright © 2012

Global Legal Group Ltd.

All rights reserved

No photocopying

ISBN 978-1-908070-38-8

ISSN  1757-2797

Strategic Partners

The International Comparative Legal Guide to: Class & Group Actions 2013

General Chapters:

1 EU Developments in Relation to Cross-border Actions for Collective Redress – 

Alison Brown, Arnold & Porter (UK) LLP 1

2 International Class Action Settlements in the Netherlands since Converium – 

Ruud Hermans & Jan de Bie Leuveling Tjeenk, De Brauw Blackstone Westbroek N.V. 6

3 Emerging Issues in the International Growth and the Internationalisation of Class Actions 

and Other Forms of Collective Redress: Lessons from the Domestic Front? – Michael Kotrly, 

Sylvie Rodrigue, Norton Rose Canada LLP & Tricia Hobson, Norton Rose Australia 12

4 Competition Law Private Actions in England & Wales: Access to Collective Redress & 

Plans to Reform – Mark Clarke & Lorraine McLinn, Ashurst LLP 20

5 Recent Trends in US Securities Class Actions against Non-US Companies – Robert Patton,

NERA Economic Consulting 28

Country Chapters:

6 Argentina Bulló – Tassi – Estebenet – Lipera – Torassa – Abogados: Gustavo J. Torassa

& Mariano E. de Estrada 35

7 Australia Clayton Utz: Colin Loveday & Andrew Morrison 41

8 Austria Fiebinger Polak Leon & Partner Rechtsanwälte GmbH: DDr. Karina Hellbert 49

9 Belgium Linklaters LLP: Joost Verlinden & Stijn Sabbe 55

10 Brazil TozziniFreire Advogados: Patricia Helena Marta Martins 60

11 Bulgaria Georgiev, Todorov & Co.: Alexander Katzarsky & Georgi Georgiev 64

12 Canada Stikeman Elliott LLP: David R. Byers & Adrian C. Lang 71

13 England & Wales Arnold & Porter (UK) LLP: Alison Brown & Ian Dodds-Smith 79

14 France August & Debouzy: Dominique de Combles de Nayves & Benoît Javaux 89

15 Israel Yigal Arnon & Co.: Barak Tal & Ruth Loven 99

16 Italy Gianni, Origoni, Grippo, Cappelli & Partners: Daniele Vecchi & 

Federica Cinquetti 106

17 Japan Anderson Mōri & Tomotsune: Nobuhito Sawasaki & Toshishige Fujiwara 112

18 Lithuania LAWIN: Rytis Paukštė & Rimantė Tamulytė 120

19 Mexico Ríos-Ferrer, Guillén-Llarena, Treviño y Rivera S.C.: 

Ricardo Ríos-Ferrer & Juan Pablo Patiño 126

20 Poland Wierzbowski Eversheds Sp.k.: Iwo Gabrysiak 132

21 Portugal Campos Ferreira, Sá Carneiro & Associados: João Pimentel & 

José Maria Júdice 137

22 Romania Pachiu & Associates: Corina Radu & Adelina Somoiag 143

23 Russia Quinn Emanuel Urquhart & Sullivan: Ivan Marisin & Vasily Kuznetsov 153

24 Sweden Vinge: Krister Azelius & Maria Maaniidi 159

25 Switzerland Eversheds Ltd.: Peter Haas & Grégoire Mangeat 166

26 Taiwan Lee and Li, Attorneys-at-Law: Alan T. L. Lin & Michael T. H. Yang 172

27 USA Michael Best & Friedrich LLP: Paul E. Benson & Joseph Louis Olson  180



Chapter 5

NERA Economic Consulting

Recent Trends in US
Securities Class Actions
against Non-US Companies

The volume of US securities class action litigation targeting

companies outside the US has recently reached record levels,

despite a 2010 decision by the US Supreme Court, in Morrison v.
National Australia Bank, which substantially restricted the

extraterritorial reach of many such cases.  This increase is

attributable in large part to a wave of suits filed against Chinese

companies listed on US stock markets.  Even excluding Chinese-

company litigation, however, the pace of US securities class actions

against non-US companies has not fallen below the levels observed

prior to the Morrison decision. 

On the other hand, Morrison may have had some effect on

settlement sizes.  In the past several years, there have been few very

large settlements in US securities class actions against non-US

companies, a development that, as discussed below, may be

attributable in part to the decision.

This article surveys recent trends in filings of US securities class

actions against non-US company defendants, drawing upon data up

to mid-2012.  It also discusses trends in settlements, and concludes

by reviewing the outlook for such litigation going forward.

Trends in Filings against Non-US Company
Defendants

The number of US federal securities class actions against

companies outside the US reached a peak in 2011, with 60 filings

that named a foreign company as the primary defendant, as shown

in Figure 1.  Such suits amounted to more than a quarter of total US

securities class action filings in 2011.  [See Endnote 1.]  While the

rate of filings against non-US companies slowed in the first half of

2012, it remained higher than prior to 2011.  There were 20 filings

in the first half of 2012, or an annualised rate of 40 filings per year,

which exceeds the rate of filing observed in each year from 2008 to

2010 (and also the average of approximately 18 filings per year

over the period from 2000 to 2007).  [See Endnote 2.] 

Figure 1 also breaks down annual filings into those against

companies in Europe, Canada, Asia, and elsewhere.  It shows that,

in 2010, 2011, and 2012, companies based in Asia were sued most

frequently.  This contrasts with 2008 and 2009, when European

companies were most frequently targeted (European companies

were also sued most often from 2000 to 2007, when they accounted

for about 45 per cent of all filings against non-US issuers).  As is

discussed below, many of the recent filings against Asian

companies targeted Chinese companies whose securities trade on

US markets. 

Figure 2 shows the percentage of all US securities class actions that

targeted foreign companies in each year from 2008 to 2012.  The

pattern over time is similar to that depicted in Figure 1.  In the first

half of 2012, the fraction of filings that were against non-US issuers

fell to 19.8 per cent from a high of 28.1 per cent in the previous

year, but remained well above the levels observed in 2008, 2009,

and 2010.  [See Endnote 3.]

In 2011 and in the first half of 2012, as Figure 2 shows, the

proportion of US class actions that were against non-US companies

exceeded the proportion of companies listed on US stock markets

that were foreign.  Thus, in 2011 and 2012, non-US companies

listed on US markets were more likely to be sued than US

companies.  This reversed the trend observed in the three previous

years, when foreign companies listed on US markets were less

likely to be sued than their US counterparts.

Somewhat ironically, the recent peak in filings against non-US

companies followed a US Supreme Court decision scaling back the

extraterritorial reach of Section 10(b) of the Securities Act of 1934,

the statute under which most US securities class actions are filed.

As a consequence of Morrison v. National Australia Bank, decided

in June 2010, investors can no longer assert claims under Section

10(b) in connection with securities transactions made outside the

US.  [See Endnote 4.] 

Prior to the decision, investors were able to claim in connection

with transactions outside the US, provided the investors were US
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Figure 1: Annual US Filings against Non-US Companies, by Region, January 2008 to June 2012
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residents.  Even claims by non-US investors, in connection with

transactions outside the US, could be made if enough of the alleged

fraudulent conduct giving rise to the claim was judged to have taken

place in the US.  The latter types of claims have been referred to as

“foreign-cubed” (or “F-cubed”) claims, in reference to the fact that

the plaintiffs, the primary defendant, and the transaction giving rise

to the claim would all be located outside the US.

By setting out a transactional test that had the effect of eliminating

not only F-cubed claims but any other claims stemming from

foreign trades—including by US residents—the Morrison decision

“set the stage for what many thought would be the slow death of

multi-national securities class actions in the US”, as one

commentator put it.  [See Endnote 5.] 

The Rise of Chinese-Company Filings

Why, instead, have filings against non-US companies substantially

increased since Morrison?  A review of the data indicates that this

is mainly driven by the recent wave of Chinese-company filings.

Figure 3 shows US securities class actions against Chinese

companies annually from 2008 to 2012.  While there were only a

few such cases in 2008 and 2009, by 2010 there were 15 actions

filed against companies domiciled in China or with principal

executive offices in China.  [See Endnote 6.]  In 2011, the number

had risen to 38 filings, comprising 17 per cent of the 224 total US

federal securities class actions filed in that year, and nearly two

thirds of the 60 suits against non-US companies. 

Most of the Chinese companies recently targeted by US securities

class actions were listed on US stock markets via a “reverse

merger”.  [See Endnote 7.]  In a reverse merger, a private firm

arranges to be acquired by a publicly traded “shell” company with

little or no operations, thus giving the private firm a US listing with

less expense and regulatory disclosure than is required for an initial

public offering (IPO).  [See Endnote 8.] 

Over 85 per cent of US securities class actions filed against Chinese

issuers from 2008 to mid-2012 have included accounting-related

allegations.  This is consistent with the findings of a 2011 report by

the US Public Company Accounting Oversight Board, which

expressed concern about the quality of the auditing process for

Chinese companies that had gained US listings through reverse

mergers.  [See Endnote 9.]

In the first half of 2012, the rate of filings against Chinese

companies slowed, with 10 actions filed.  Moreover, this wave of

litigation appears unlikely to re-emerge.  For one thing, rules

against reverse mergers have recently been made stricter.  [See

Endnote 10.]  Also, Chinese companies may have become less likely

to seek a US listing, due to an increased perceived cost of litigation.

The Effect of Morrison on Filings

A possibility is that Morrison has indeed had a depressing effect on

US filings against non-US companies, but that this has been masked

by the surge in Chinese company litigation.  However, as Figure 4

indicates, if Chinese-company filings are removed from total suits

against non-US companies, the recent trend is relatively flat.  For

example, in 2011, the first full year after the Morrison decision, the

22 filings against non-US companies other than Chinese ones was

only slightly below the 25 such filings observed in 2008, and

exceeded the 18 actions filed in 2009.  In 2012, if filings in the

second half of the year continue at the pace set in the first half, there

will be 20 filings against non-US companies other than Chinese

companies, also broadly in line with the levels observed in 2008 and

2009.

Why does the pace of filings against non-US companies not appear

to have slowed appreciably following Morrison, even once the

recent jump in Chinese-company suits is excluded from the picture?

A possible explanation is that, even prior to the decision, class

actions against non-US issuers nearly always included at least some

claims on behalf of investors who transacted in the US, so

Morrison’s effect is more likely to narrow the scope of a claim

against a non-US company than to eliminate the claim entirely. 

Some relevant evidence is provided by a recent NERA review of

340 US securities class actions filed against foreign-domiciled

companies between January 1996 and June 2011.  [See Endnote

11.]  In all of these cases, the great majority of which were filed

before the Morrison decision, there was at least some trading of the
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Figure 2: Proportion of US Filings that were against Non-US Companies and Proportion of US Listings Represented by Non-US Companies

January 2008 to June 2012

Figure 3: US Filings against Chinese Companies, January 2008 to June 2012
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defendant company’s shares or American Depository Receipts

(ADRs) in the US during the proposed class period.  Indeed, in 193

cases, the defendant company traded only in the US; these would

not be affected by Morrison’s elimination of claims in connection

with non-US trading.

In the other 147 cases reviewed, the defendant company traded both in

the US and on a foreign market.  Of these filings, however, 40 asserted

claims only on behalf of investors who had transacted in the US.  That

leaves 107 actions over this period filed against non-US companies

trading on multiple markets, in which the proposed class encompassed

investors who transacted on either US or non-US markets. 

It may be that, in some of these cases, a US action would not have

been filed, post-Morrison, because US trading was sufficiently

small, or for other reasons.  Nonetheless, it appears that, where

Morrison would have had an effect, it would generally have been to

reduce the scope of claims rather than to eliminate filings entirely. 

Other Characteristics of Recent Filings 

In addition to tracking trends in the number of filings, NERA also

collects data on characteristics of US securities class actions, such as

the allegations made and the business sector of the company sued.  A

review of filings from January 2008 to June 2012 reveals substantial

differences in the mix of allegations in cases against US and non-US

companies.  As Table 1 shows, nearly 60 per cent of filings over this

period against non-US issuers made allegations relating to accounting,

twice the proportion in filings against US companies.  This is

predominantly due to the frequency of such allegations in filings

against Chinese companies.  [See Endnote 12.] 

On the other hand, allegations of breach of fiduciary duty were

considerably less common in filings against non-US companies

(made in 15 per cent of filings) than in filings against US companies

(31 per cent).  Allegations of breach of fiduciary duty have occurred

most frequently in class actions objecting to the terms of a merger

or acquisition, which have recently accounted for a large fraction of

US securities class actions. 

Such “merger objection” cases typically allege that the directors of

the target company in a merger or acquisition breached their

fiduciary duty to shareholders by accepting a price for the

company’s shares that was too low, or by providing inadequate

disclosure in relation to the transaction.  These actions have been

filed considerably less frequently against non-US companies,

accounting for about 9 per cent of such suits as compared to 32 per

cent of suits against US companies. 

Table 1 also indicates that filings against non-US companies were

only about half as likely to allege that insider trading occurred

during the class period.  This may be due to less stringent reporting

requirements for insider transactions in many non-US jurisdictions. 

Differences are also apparent between US and non-US companies

in the breakdown of filings by business sector, as shown in Table 2.

Whereas nearly a third of filings against US companies from

January 2008 to June 2012 targeted financial sector firms, only 22

per cent of filings against non-US companies did. Health

technology and services companies accounted for 17 per cent of

US-company defendants, but only 9 per cent of non-US defendants.

On the other hand, non-US companies in process industries and in

the producer and other manufacturing sector were targeted by class

actions more frequently than were US companies in those sectors. 

Trends in Settlements 

A settlement is the most common resolution of a US securities class

action; NERA therefore tracks the size and other attributes of

settlements.  [See Endnote 13.]  Figure 5 shows the average annual

settlement amount of cases against US and non-US companies,

from 2008 to the first half of 2012.  [See Endnote 14.]  The average

settlement of a case against a non-US company in the first half of
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Figure 4: US Filings against Non-US Companies excluding Chinese Companies, January 2008 to June 2012

Table 1: Allegations in US Filings against US and Non-US Companies, January 2008 to June 2012
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2012, $7.0 million, was below the average observed in each year

from 2009 to 2011, and well below the $32.2 million in 2008. 

The average, however, can be substantially affected by a small

number of very large settlements.  For instance, the average

settlement for cases against non-US defendants in 2008 includes

three settlements that rank among the top 10 to date in cases against

non-US primary defendants: a $138.0 million settlement in a class

action against the Canadian pharmaceuticals company Biovail

Corporation, an $89.5 million settlement against Royal Dutch Shell

of the Netherlands, and an $84.6 million settlement against

Converium Holdings of Switzerland.  [See Endnote 15.]

Over the period year covered by Figure 5, the average settlement

was lower in each year for cases against non-US companies than for

cases against US companies, often by a substantial margin.  At the

extreme, in 2010, the average settlement in cases against US

companies was $111.5 million, while in cases against non-US

companies it was less than a tenth of that, at $10.8 million.  As

discussed further below, very large settlements have occurred with

less frequency in cases against non-US companies, which

substantially drives the differences in average settlements that are

visible in Figure 5.

Figure 6 shows annual median settlements, again comparing

settlements of actions naming a US company as primary defendants

with those targeting a non-US company.  The median, the level

which half of settlements in a particular year exceed and which half

fall below, is less influenced by outlier values than is the average.

In most recent years, the median settlements in cases against non-

US companies and US companies have tended to be closer to one

another than average settlements have been. 

Nonetheless, Figure 6 shows that in each year since 2009, the

median settlement in class actions against non-US companies has

been lower than in class actions against US companies.  In 2011, for

example, the median settlement in cases against non-US company

defendants was $5.2 million, as compared to $10.3 million in cases

against US companies; in the first half of 2012 these medians were

$7.0 million and $8.3 million.  As Figure 6 shows, this recent trend

reverses the relative position of US and non-US settlements

observed in 2008.  It also contrasts with 2000 to 2007, when the

median settlement of $8.0 million in cases against non-US

companies exceeded the $5.8 million median in case against US

companies.

One factor driving this trend is low settlements in many cases

against Chinese companies.  The median settlement of cases against

Chinese companies from January 2010 to June 2012 was $3.0

million, as compared to $9.0 million for settlements against other

non-US companies.  An explanation that has been put forward for

the low Chinese-company settlements is that many US-listed

Chinese companies carry low directors and officers (D&O)

insurance limits, effectively limiting the funds available to settle a

case.  [See Endnote 16.] 

Figure 7 shows the distribution of settlement values for cases filed

from January 2008 to June 2012.  At the low end of the distribution,

59 per cent of class actions against non-US issuers that settled over

this period did so for less than $10 million, as compared to 50 per

cent of class actions against US issuers.  At the upper end, while 9

per cent of settlements in cases against US companies were for

amounts greater than $100 million, that figure was just 2 per cent in

cases against non-US companies.  [See Endnote 17.]  The recent

absence of very large settlements is a driver of the substantial

differences discussed above between average settlements of cases

against US and non-US companies.  

This absence may be at least partly attributable to the effect of

Morrison, which, as discussed above, can exert downward pressure

on the size of settlements against non-US companies, by limiting

their scope to encompass only US trading.  However, even before

Morrison, “F-cubed” claims could be eliminated if it was

determined that they failed the “conduct test” that had been

established for subject matter jurisdiction, i.e. if it was judged that
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Table 2: Breakdown of Filings against US and Non-US Companies, by Sector, January 2008 to June 2012

Figure 5: Annual Average Settlement in Class Actions against US and Non-US Companies, January 2008 to June 2012
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not enough of the fraudulent conduct alleged in the suit had occurred

in the US.  [See Endnote 18.]  Moreover, F-cubed claims could be

eliminated at the class certification stage.  [See Endnote 19.] 

Table 3 lists the top 10 settlements to date of US securities class

actions against non-US companies.  [See Endnote 20.]  Three cases

have settled for slightly in excess of $1.0 billion.  Two of these were

class actions against the Canadian firm Nortel Networks Corp; the

third was a class action against Royal Ahold NV, based in the

Netherlands.  These three settlements are the only ones to also be

included in the overall list of top 10 settlements of US securities

class actions, which ranges as high as the $7.2 billion total

settlement in the Enron Corporation class action.

All of these cases settled prior to Morrison.  In each, the settlement

included a substantial contingent of investors who transacted

outside the US.  In the first Nortel Networks case, filed in 2001,

65.3 per cent of trading during the class period was in the US, and

in the second Nortel Networks case, filed in 2004, 50.8 per cent of

trading was in the US.  Finally, in the class action against Royal

Ahold, just 2.4 per cent of trading was in the US, indicating that a

post-Morrison settlement might have been dramatically lower.  [See

Endnote 21.]   

Of the remaining top 10 settlements in class actions against non-US

issuers, five ranged between $100 million and $300 million, and

two were below $100 million.  There are no settlements in the top

10 list subsequent to 2008.

Conclusion

US securities class actions against non-US firms have recently

surged, despite the US Supreme Court’s decision in Morrison v
National Australia Bank, which was expected to curb such suits.

This surge is largely explained by a wave of filings against Chinese

companies, which appears unlikely to persist.  However, filings

against non-US companies outside of China do not appear to reflect

a decline attributable to the Morrison decision. 

The average settlement has recently been far lower in securities

class actions against non-US companies than in cases against US

companies, driven by an absence of very large settlements against

non-US issuers.  This absence may be attributable in part to the

Morrison decision, which is likely to reduce the size of some

settlements, by restricting claims to those in connection with US

trading.

The typical recent settlement value for a US securities class action

against a non-US company, as captured by the median, has also

recently been somewhat lower in cases against non-US companies.

One factor driving this trend is low settlement values for many

Chinese-company cases. 

Looking ahead, it is possible that Morrison will be partially or fully

reversed by legislation.  The Dodd-Frank Wall Street Reform and

Consumer Protection Act of 2010 directed the US Securities and

Exchange Commission (SEC) to carry out a study of whether the

Congress should extend the extraterritorial application of Section

10(b) of the Securities Act of 1934.  [See Endnote 22.]  This study

was published by the SEC in April 2012.  [See Endnote 23.]  The

SEC expressed support for an approach that would allow suits by

investors who transacted outside the US, if it could be shown that

the damages to these investors resulted directly from conduct within

the US.  However, the SEC also advanced for consideration a range

of other options, including that Congress take no action. 

What, if any, legislation will result is unclear, but even in the

absence of such a change, the data reviewed here underscore that

the Morrison decision has not eliminated the risk of US securities

class action litigation to non-US companies with securities traded in

the US. 
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Figure 7: Distribution of Settlement in Class Actions against US and Non-US Companies, January 2008 to June 2012

Figure 6: Annual Median Settlement in Class Actions against US and Non-US Companies, January 2008 to June 2012
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Endnotes

1. For more detail on trends in US filings, see Renzo Comolli,

Ronald Miller, John Montgomery, and Svetlana Starykh,

“Recent Trends in Securities Class Action Litigation: 2012

Mid-Year Review”, NERA Working Paper, 24 July 2012.

2. If the pace of filings in the first half of 2012 against non-US

companies other than Chinese companies continues in the

second half of the year, with no additional filings against

Chinese companies, there will be 30 filings against non-US

companies in 2012, equal to the levels observed in 2008 and

2010.

3. The stock market listings data presented in Figure 2 are from

Meridian Securities Markets.  The listings figures for 2008 to

2011 are as of the respective year ends; the figure for 2012 is

as of the end of April.  The annual filings against non-US

companies presented in Figure 2 include filings against

companies domiciled in certain “tax haven” jurisdictions

(namely, Bermuda, the British Virgin Islands, and the

Cayman Islands).  This is done so that the proportion of US

filings that were against non-US companies is presented on a

consistent basis with the proportion of listed companies that

were non-US companies, as the latter includes companies

domiciled in “tax haven” jurisdictions as non-US companies.

In Figure 1 and elsewhere in this chapter, unless otherwise

noted, filings against companies domiciled in “tax haven”

jurisdictions are not included in counts of filings against non-

US issuers.

4. Morrison v. National Australia Bank Ltd., 130 S. Ct. 2869

(2010).  A helpful review of lower court decisions that have

applied and interpreted Morrison is provided in the US

Securities and Exchange Commission’s Study on the Cross-
Border Scope of the Private Right of Action Under Section
10(b) of the Securities Exchange Act of 1934: As Required by
Section 929Y of the Dodd-Frank Wall Street Reform and
Consumer Protection Act, April 2012.

5. Luke Green, “Reflecting On Securities Class Actions One

Year After Morrison v. NAB”, Securities Litigation Watch,

24 June 2011, at

http://blog.issgovernance.com/slw/2011/06/reflecting-on-

securities-class-actions-one-year-after-morrison.html.

6. In this chapter, geographical classification of a company is

generally determined by its country of domicile.  As discussed

below, however, many Chinese company defendants obtained a

US listing through a reverse merger and, consequently, report a

US domicile.  For this reason, in the geographic classifications

underlying Figures 1, 2, and 3, companies classified as Chinese

include those that are either domiciled in China or have

principal executive offices in China (or both).

7. Approximately 63 per cent of Chinese companies that were

the target of a US securities class action from January 2010

to June 2012 were originally listed in the US through a

reverse merger. See Renzo Comolli, Ronald Miller, John

Montgomery, and Svetlana Starykh, “Recent Trends in

Securities Class Action Litigation: 2012 Mid-Year Review”,

NERA Working Paper, 24 July 2012, note 9.

8. See US Securities and Exchange Commission, “Investor

Bulletin: Reverse Mergers”, 9 June 2011 at

http://www.sec.gov/investor/alerts/reversemergers.pdf and

related press release at

http://www.sec.gov/news/press/2011/2011-123.htm.

9. US Public Company Accounting Oversight Board, “Activity

Summary and Audit Implications for Reverse Mergers

Involving Companies from the China Region: January 1,

2007 through March 31, 2010,” Research Note # 2011-P1, 14

March 2011.

http://pcaobus.org/Research/Documents/Chinese_Reverse_

Merger_Research_Note.pdf.

10. See, for example, “UPDATE 2-US SEC OKs tougher reverse

merger listing rules”, 9 November 2011.

h t tp : / /www. reu te r s . com/a r t i c l e /2011 /11 /09 / sec -

reversemergers-idUSN1E7A81VZ20111109.

11. See Elaine Buckberg and Max Gulker, “Cross-Border

Shareholder Class Actions before and after Morrison”,

NERA Working Paper, 16 December 2011.

12. Because multiple allegations can be made in a single filing,

the percentages of filings including each allegation shown in

Table 1 sum to more than 100 per cent.

13. Settlements presented here include contributions from all

defendants against whom allegations were not dismissed.

Unless otherwise noted, tentative settlements (those yet to

receive court approval) and partial settlements (those covering

some but not all non-dismissed defendants) are not included in

the statistics presented here.  The settlement figures presented

here exclude 309 small settlements approved in 2009 relating

to cases with IPO laddering allegations.  All settlement figures

are presented in US dollars unless otherwise noted. 

14. Settlement year is defined as the year of the first court

hearing related to the fairness of the entire settlement or the

last partial settlement.

15. The top 10 settlements are discussed in more detail below.

16. See Kevin LaCroix, “The Modest Early Settlements of

Securities Suits Involving U.S.-Listed Chinese Companies”,

The D&O Diary, 22 June 2012.

(http://www.dandodiary.com/2012/06/articles/securities-

litigation/the-modest-early-settlements-of-securities-suits-

involving-uslisted-chinese-companies/).
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17. The 2 per cent represents a single settlement: the $138.0

million settlement in the class action against Biovail

Corporation, discussed above, which was the sixth largest

settlement ever against a non-US defendant company.

18. For a discussion of the “conduct test” and the “effects test”

developed by US courts prior to Morrison to determine

subject matter jurisdiction, see Elaine Buckberg and Max

Gulker, “Cross-Border Shareholder Class Actions before and

after Morrison”, NERA Working Paper, 16 December 2011,

pp. 8-9 and 11-15.

19. See Buckberg and Gulker, pp. 15-17.

20. The top 10 list includes tentative and partial settlements.

21. Jordan Milev, Robert Patton, Stephanie Plancich, and

Svetlana Starykh, “Trends 2010 Mid-Year Study: Filings

Decline as the Wave of Credit Crisis Cases Subsides, Median

Settlement at Record High”, 27 July 2010, table 3 on p. 26.

22. The Dodd-Frank Act also immediately restored versions of

the pre-Morrison conduct and effects tests for actions

brought under Section 10(b) of the Securities Exchange Act

by the SEC or US Department of Justice. 
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Required by Section 929Y of the Dodd-Frank Wall Street
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