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Introduction

Eight new Canadian securities class actions were filed during 2010, involving total claims of more than 

$870 million.2 There were settlements in six cases with defendants paying a total of almost $80 million 

(including one partial settlement). There are now a record 28 active Canadian securities class actions 

representing approximately $15.9 billion in outstanding claims.3

In our 2009 update, we noted that Canadian securities class actions were continuing to mature. That year 

witnessed the certification of three class actions and the granting of leave to proceed under Part XXIII.1 of 

the Ontario Securities Act (OSA) in IMAX—rulings that we noted may ultimately prove to be an inflection 

point for this type of litigation. Although those judicial decisions may still prove to be a turning point, 2010 

did not reveal any substantial upturn in filings or other trends as a result. 

A total of 25 cases have now been brought under the recent secondary market liability provisions of the 

provincial securities acts (i.e., so-called “Bill 198 cases”). Of these, nine cases have been settled and 16  

are still active. In the Bill 198 cases that have settled, defendants have paid an average of $10.7 million, 

with four of the nine cases settling for more than $10 million and three of the nine cases settling for less 

than $3 million. 
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Credit Crisis Cases

None of these new filings appear to be directly 

related to the credit crisis, as was also true for 

cases filed in 2009. So far, only three Canadian 

securities class actions appear to be directly 

related to the credit crisis—two of which were 

filed in 2008, and one in 2009.9 This contrasts to 

the 230 credit crisis cases filed in the United States 

so far, including 31 such cases filed in 2010.10 

The pace of such filings south of the border is 

declining (103 cases were filed in 2008 and 57 

cases in 2009), so it is unclear whether we will 

see any new cases relating to the credit crisis in 

Canada in the future.11

Stock Option Manipulation Cases

The Sonde Resources Corp. action includes 

allegations of stock option manipulation. This 

is the first case involving allegations of stock 

option manipulation since 2008—a year in 

which approximately 35 TSX-listed companies 

received letters from plaintiffs’ counsel requesting 

independent reviews of their stock option 

practices after allegations of options backdating 

and related manipulations became a high-profile 

issue in the US.12

 

Trends in Filings

New Cases

Seven new securities class actions were filed in 

2010 in relation to the following issuers:4

• Canadian Royalties Inc. 

• Canadian Solar Inc.

• easyhome Ltd.

• Protective Products of America.

• Redline Communications Group Inc.

• Sonde Resources Corp. (formerly known  

as Canadian Superior Energy, Inc.)5

• Theratechnologies Inc. 

In addition, a class action was filed in respect  

of the alleged Earl Jones Ponzi scheme.6

Six of these cases were brought in Ontario, and 

two (the case against Theratechnologies and  

the Earl Jones case) were brought in Quebec. 

Seven of the eight cases include claims under 

the recently enacted secondary market liability 

provisions of the provincial securities acts, one 

fewer than the record eight Bill 198 cases filed  

in 2008. In total, this is one fewer than the  

nine cases filed in 2009, and two fewer than  

the record 10 cases filed in 2008.7 See Figure 1.8

The case against Canadian Solar—shares of which 

trade on the NASDAQ—is the second class action 

that has been brought under Canadian securities 

laws against a company whose securities are not 

listed on a Canadian exchange (the first being the 

AIG action brought in 2008). 
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US Securities Class Actions against  

Canadian Companies 

Many Canadian companies also face the risk of 

class action litigation south of the border, and 

many of these cases correspond to (and some 

are coordinated with) parallel actions in Canada. 

Between 1996 and 2010, Canadian-domiciled 

companies have been named as defendants in 

71 securities class action filings in the US.13 Of 

these, 17 cases also had parallel class actions in 

Canada.14 To date, 37 US securities class actions 

brought against Canadian companies have 

settled, with defendants paying, on average, 

US$71.5 million. This figure is heavily influenced 

by two large settlements in 2006 relating to 

Nortel. The median, which is less impacted by  

the Nortel settlements, is US$6 million. Since 

2007, 14 US cases against Canadian companies 

have settled for an average of US$20.5 million 

and a median settlement of US$6.2 million.

Figure 1. Cases Filed by Year
 1997 – 2010
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Note: “Responsible Issuer Case” refers to a case brought by investors in securities (e.g., common shares) issued by a Responsible Issuer as that term is defined in the 
OSA. “Bill 198 Case” refers to a case brought under the new continuous disclosure provisions of the provincial securities acts. The following cases not included in our 
2009 update have been added to our database this year based on information not previously available to us: Boliden Limited (filed in 1998), Merit Energy (filed in 
2000), Norbourg (filed in 2005), and Canvest Capital Limited Partnership (filed in 2009). We have also reclassified the action filed against Manulife in 2009 as a credit 
crisis case (previously it was reported as an “Other Responsible Issuer Case”).
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Figure 2b. Percent of Filings by Sector (36 cases)
 2006 – 2010
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Figure 2a. Percent of Filings by Sector (32 cases)
 1997 – 2005
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US litigation risk for Canadian companies may 

be somewhat reduced following the June 2010 

decision by the US Supreme Court in Morrison v. 

National Australia Bank, which places limits on 

US private securities litigation relating to trading 

of securities outside the US.15 Interestingly, 

this decision comes at a time when Canadian 

securities class actions are gaining momentum 

and when several other jurisdictions have recently, 

or are currently contemplating, the introduction of 

class action (or collective action) mechanisms. (See 

“Global Trends: Summary of other NERA Studies” 

section beginning on page 12.)

The number of US securities class actions filed  

in which a Canadian-domiciled company was 

named as a defendant has varied from year 

to year—ranging from a high of 11 cases in 

1998 to a low of two cases in 2003 and 2007, 

respectively. In each of 2009 and 2010 there 

were three new US cases filed against Canadian 

domiciled companies. There were eight such cases 

filed in 2008. There are currently 13 active US 

securities class actions against Canadian-domiciled 

companies, three of which also have parallel 

Canadian actions. It is not clear whether, or to 

what extent, the Morrison decision will affect 

these cases, as almost all of those involve issuers 

with securities listed on both a Canadian and  

a US exchange. Only time will tell precisely what 

impacts the Morrison decision will ultimately 

have on the risk of US litigation faced by Canadian 

companies or the way in which Canada-US 

parallel securities class actions will evolve.

Industry Sectors

Two of the eight new Canadian securities class 

actions filed in 2010 were brought against 

companies in the minerals sector, consistent 

with an observation we made last year that the 

number of new filings against companies in this 

sector has increased since 2006. See Figure 2.
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Of the other six new filings in 2010, three were 

brought against companies operating in the 

health technology and electronic technology 

sectors; and two were brought against 

manufacturing and retail trade companies. 

Interestingly, only one of the eight cases filed 

in 2010 (i.e., the Earl Jones Ponzi scheme case) 

involved the financial sector; historically more 

than one out of every four Canadian securities 

class action filings has been brought against  

a defendant in the financial sector.

 

Types of Allegations

Operational misrepresentations and accounting 

misrepresentations are historically the most 

common claims alleged by plaintiffs in Canadian 

securities class actions. This was also true for 

the cases filed in 2010, most of which involve 

allegations of operational misrepresentations, and 

two of which include allegations of accounting 

misrepresentations. See Figure 3.
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Since 2007, cases generally appear to have been 

filed more quickly than in prior years. For the 

period between 2003 and 2006, the average time 

to filing was a little over nine months, with half 

of the cases during that period being filed within 

approximately six months from the end of the 

proposed class period. Since then, the average 

has fallen to 8.7 months, with half of these cases 

being filed within just under four months of the 

end of the proposed class period. See Figure 4.

It will be interesting to observe whether increasing 

competition amongst class counsel results in cases 

being filed more quickly going forward.

Figure 4. Median Time to Filing from the End of the Proposed Class Period
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Note: Includes 59 cases filed between 1997 and 2010. We have excluded nine cases for which the filing date or class period is not known.

Time to Filing

Approximately one-third of the cases in our 

database of Canadian securities class actions 

were filed within two months of the end of the 

proposed class period, and almost two-thirds 

of all cases were filed within six months. Of the 

eight cases filed in 2010, 50% of these were filed 

within six months of the end of the proposed 

class period, 62.5% were filed within 12 months, 

and 87.5% were filed within 18 months. All cases 

(i.e., 100%) filed in 2010 were filed within 24 

months of the end of the proposed class period. 
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Trends in Resolutions 

Settlements

Five cases settled in 2010 for total payments by 

defendants of $67.6 million. These include the 

actions against Chinese National Petroleum (i.e., 

the PetroKazakhstan case), Bear Lake Gold, Gildan 

Activewear, Novagold Resources, and Sonde 

Resources (a case which was filed in 2010). On 

average, defendants in these cases paid $13.5 

million, and the median settlement was $10 

million. In addition, a partial settlement was 

reached in the market timing class action.16 

See Figure 5.

Figure 5. Settlements in 2010

 $1.3  

 $5.3  

 $10.0  

 $23.0  

 $28.0  

6.5% 

10.6% 

13.3% 

4.6% 

28.0% 

0.0% 

5.0% 

10.0% 

15.0% 

20.0% 

25.0% 

30.0% 

35.0% 

40.0% 

 $0.0   

 $5.0  

 $10.0  

 $15.0  

 $20.0  

 $25.0  

 $30.0  

 $35.0  

Bear Lake Gold Sonde Resources PetroKazakhstan Gildan Activewear Novagold Resources 

R
at

io
 o

f 
Se

tt
le

m
en

t 
V

al
u
e 

to
 C

o
m

p
en

sa
to

ry
 D

am
ag

es
 C

la
im

ed
 (

%
) 

Ratio of Settlement Value to Compensatory Damages Claimed (%) 

To
ta

l S
et

tl
em

en
t 

V
al

u
e 

(C
D

N
 $

M
M

) 

Average Settlement 
$13.5M

Cross 

Border 

Cross 
Border 

Cross 
Border 

Five cases settled 
in 2010 for total 
payments by 
defendants of  
$67.6 million.



8   www.SecuritiesLitigationTrends.com

The average and median settlement amounts 

are somewhat higher than those we reported 

for 2009, each of which was approximately $9 

million. The increase in average settlements in 

2010 corresponds to a higher average amount 

claimed in these cases when compared to 

damages claimed in the cases which settled 

in 2009.17 Settlements averaged 12.6% of the 

amount claimed in 2010, and the median was 

10.6%.18 These figures are generally similar to 

those for settlements in 2009 (15.3% and 9.2%, 

respectively) and earlier. 

Settlements in Bill 198 Cases

To date, there have been nine settlements in Bill 

198 cases with an average settlement amount 

of $10.7 million and a median of $7.1 million. 

Of those, the four US-Canada cross-border cases 

settled for an average of approximately $17 

million. The other five settled for an average of 

$5.6 million, with three of the five settling for 

$2.2 million or less. 

While the four cross-border cases did tend to 

have higher claim amounts (an average of $187.5 

million, as compared to $97 million for the five 

domestic-only cases), this does not completely 

explain the higher settlement amounts. As 

a percentage of the amount claimed, the 

settlements in the cross-border cases averaged 

13.7% (with a median of 11%), as compared to 

an average of 7.4% (and a median of 6.5%) for 

the cases where there was no parallel class action 

in the US. 

Dismissals

There were no dismissals of Canadian securities 

class actions in 2010.19

However, the US proceeding against CIBC,  

which involves allegations of misrepresentations  

related to the bank’s disclosures about its 

exposure, was dismissed in March 2010.20 The 

related Canadian action remains active. 

To date there have 
been nine settlements 
in Bill 198 cases with 
an average settlement 
amount of $10.7 
million and a median 
of $7.1 million.
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Pending Cases 

As of 31 December 2010, there were a record 

28 active Canadian securities class actions, 

representing approximately $15.9 billion in 

outstanding claims (including claims for punitive 

damages).21 See Figure 6. Six of these are cross-

border cases representing more than $11.6 billion 

in claims—about 73% of total claims. Excluding 

the $10 billion claim against CIBC, there is 

approximately $5.9 billion in outstanding claims, 

$1.6 billion (or 27%) of which are in cases with 

parallel US class actions. 

 

Figure 6. Active Cases as of 31 December
 1997 – 2010
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Of the 28 active cases, half are cases filed in the 

last two years and 19 were filed within the last 

three years. See Figure 7. Of the 28 active cases, 

16 (or 57%) are Bill 198 cases. 

Of the 28 currently active 
cases, 16 are Bill 198 cases.
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Looking Forward

The number of outstanding Canadian securities 

class actions reached a new high in 2010 and 

new cases continued to be filed at a steady  

pace. For 2011 and beyond, there are several 

factors that may affect trends in this type of 

litigation including:

• Any effect of the US Supreme Court decision  

in Morrison on the number of new cases 

filed in Canada and on the resolutions of cross-

border cases; 

Figure 7. Status of Cases by Year of Filing, as of 31 December
 1997 – 2010 Settled Pending Dismissed

Total: 68 Cases Filed 
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• Further decisions of the Canadian courts 

including possible appellate court decisions; 

• Any impacts on the number of filings and  

the speed with which actions are filed as  

a result of increasing competition among  

class counsel; and

• Any transition pains that Canadian public 

companies may experience in moving from 

Canadian GAAP to the International Financial 

Reporting Standards (IFRS) in preparing their 

financial statements beginning in 2011.
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NERA has been analyzing trends in shareholder class action litigation for nearly 20 years, 
and we publish several studies annually examining class action litigation trends around the 
world. We produce two reports analyzing US trends each year, as well as annual reports 
on trends in Australia, Japan, Italy, and Canada. We also produce bi-annual reports on 
settlement trends in US Securities and Exchange Commission (SEC) enforcement actions. 
Below is a brief summary from the most recent edition of each of our reports.

Global Trends: 
Summary of other NERA Studies

Securities Class Actions: US

The year-end edition of NERA’s semi-annual study 

of US federal securities class action filings showed 

that 2010 filings were on track to exceed the 

2009 total. Co-authored by Senior Consultants Dr. 

Jordan Milev, Robert Patton, and Svetlana Starykh, 

the study includes data on filings and dismissals 

through 30 November 2010, and settlements 

through 31 December 2010. The latest edition 

showed that filings were projected to reach 

239 cases by year’s end, compared to the 220 

class action cases filed in 2009. Filings ultimately 

totaled 241 in 2010.

Over the course of 2010, securities class actions 

stemming from the global credit crisis have 

continued to be filed at a slower rate than 

observed in 2008 and 2009. While the pace of 

credit crisis filings has declined, these cases have 

been offset by a resurgence in a broad range 

of other types of filings, including undisclosed 

product and operational defects, breach of 

fiduciary duties, and accounting improprieties. 

Companies in the finance sector continue to be 

a target as well. The median settlement value, 

an indicator of the size of a typical settlement, 

was $11.1 million in 2010. This value is over 30% 

higher than the 2009 median settlement and this 

is the first time ever that the median has exceeded 

$10 million. Average settlements for securities 

class actions were a record $109 million, well 

above the previous high of $80 million in 2006.

SEC Enforcement Actions: US

The 2010 year-end report from NERA’s ongoing 

analysis of trends in SEC enforcement action 

settlements finds that SEC settlements rebounded 

sharply in fiscal year (FY) 2010 due to a surge  

in settlements with individual defendants. 

According to the report—authored by Senior 

Consultant Jan Larsen, Senior Vice President  

Dr. Elaine Buckberg, and Vice President Dr. James 

Overdahl—the SEC settled with a total of 694 

defendants in the past fiscal year, the highest level 

since FY2007 and a 14 percent increase over the 

611 settlements in FY2009.

 

There were 526 individual settlements in FY2010, 

the highest number in five years and a 25 percent 

jump over FY2009 settlements of 421. While 

the number of individual settlements rose, SEC 

settlements with companies dropped in FY2010 

to the second lowest total in any year since the 

passage of the Sarbanes-Oxley Act (SOX), with 

168 compared to 190 in FY2009. The much-

publicized $550 million settlement with Goldman 

Sachs was the highest-value settlement in  

FY2010 and the third-largest SEC settlement since 

SOX. While the overall surge in settlements  

with individual defendants may be interpreted 

as a shift towards individual accountability, the 

Goldman Sachs settlement demonstrates that 

company defendants remain very much at risk  

of large settlements.
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US Federal Filings
1 January 1996 – 31 December 2010

Notes: Other Cases include IPO laddering, mutual fund market timing, and research analyst-related cases.
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Ten Largest Settlements in SEC Enforcement Actions in Fiscal Year 2010

   Total   
    Settling Defendant ($ mil) Type of Allegation

 1 Goldman, Sachs & Co $550  Misrepresentations to Financial Services Customers

 2 State Street Bank and Trust Company 314  Misrepresentations to Financial Services Customers

 3 Bank of America 150  Public Company Misstatements/Omissions

 4 ENI, S.p.A.A  125  FCPA

 5 Technip  98  FCPA

 6 Citigroup Inc. 75  Public Company Misstatements/Omissions

 7 Value Line, Inc. 44  Misappropriation of Investor Funds

 8 Edward P. May 41  Misrepresentations to Financial Services Customers

 9 ABB Ltd. 39  FCPA

 10 Richard Elkinson 29  Misappropriation of Investor Funds 

Notes: 
A Joint settlement with Snamprogetti Netherlands, B.V., a former ENI subsidiary.       
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Securities Class Actions: Australia

Securities class action filings in Australia set a new 

record in 2009, breaking the previous record set 

in 2008. A key factor in the recent increase in 

filings has been a change in the way securities 

class action litigation is funded in Australia. 

Until only a few years ago, there was a strong 

disincentive to bring an action due to the risk of 

Causes of Action and Securities Class Action Filings in Australia
1 January 1993 – 31 December 2009 
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incurring significant legal costs. The emergence 

of commercial litigation funding has improved the 

incentive and ability for investors to participate in 

class actions. In light of the growing environment 

for securities class action litigation in Australia, 

this study examines for the first time trends in 

Australian securities class actions. 

The NERA study, authored by Director Greg 

Houston, Senior Consultant Svetlana Starykh, 

Analyst Astrid Dahl, and former Analyst Shane 

Anderson, finds that the six Australian class action 

filings in 2009 bring the total for 2007-2009 to 

14—exactly half the total number of filings since 

the first securities class action case was filed in 

Australia in the early 1990s. Since 2005, the large 

majority of class actions have been financed by 

a commercial litigation funder. According to the 

study, more than half the securities class actions 

filed between 1999 and 2009 alleged either 

misleading or deceptive conduct, or failure by 

companies to disclose promptly information 

material to the value of their securities. The 

study also finds that settlement is the most 

likely outcome of securities class action cases in 

Australia. Eight of the 12 class actions resolved 

by the end of 2009 were settled. This trend has 

become more pronounced in recent years—all of 

the resolved cases filed after 2003 were settled. 
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The report analyzes trends by items including  

type of litigation, industry, and damages amounts. 

The authors find that the average damage award 

per judgment, also a record high, reached 1.9 

billion yen in 2009. While damages awards have 

increased, the number of judgments in 2009 was 

similar to that in 2008—14 cases and 15 cases, 

respectively. Judgments in 2009 consisted of 

many large cases including Livedoor and Seibu 

Railway, in which most judgments were in favour 

of plaintiffs. 

Securities Litigation: Japan

NERA’s latest report from Japan finds that total  

damages awarded from misstatements in 

Japanese securities litigation cases rose to a record 

45.9 billion yen in 2009, up from 9.9 billion yen 

in 2008. The 45.9 billion in 2009 is in fact larger 

than the aggregate amount of securities litigation 

damages determined by court decisions in Japan 

for the entire previous decade. Co-authored by 

NERA Vice President Makoto Ikeya and Consultant 

Satoru Kishitani, the report reviews 300 

“judgment cases” from 1998 to 2009, identified 

by NERA as securities litigation based on the 

Financial Instruments and Exchange Act (formerly 

the Securities and Exchange Law). 

Civil and Criminal Judgment Cases in Japan by Year and Type

Sources: WestLaw Japan, newspaper articles.

14 15 

9 8 

2 

2 

3 
2 

1 

23 
18 

33 

13 
15 

11 

19 
15 

18 

11 
8 11 

2 

1 

2 

1 

1 

1 

1 2 1 

1 

1 
4 

39 
37 

47 

27 

24 

14 

28 

20 
21 

14 
13 

16 

0 

5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

2009  2008  2007  2006  2005  2004  2003  2002  2001  2000  1999  1998  

N
u
m

b
er

 o
f 

ju
d

g
m

en
t 

ca
se

s 

Other Spreading rumors on stock markets Insider trading 

Broker-dealers Market manipulation Misstatements 



16   www.SecuritiesLitigationTrends.com

Class Actions: Italy

On 1 January 2010, it became possible to 

file consumer class actions in Italy. A firework 

of media coverage, loud proclamations, and 

filings purportedly claiming billions of Euros in 

damages saluted the new law. Since then, the 

pace of filings has slowed down somewhat. 

Both Italian and foreign companies have been 

called to the mat. This paper, authored by NERA 

Senior Consultants Dr. Renzo Comolli and Dr. 

Massimiliano De Santis and former NERA Director 

Dr. Francesco Lo Passo, provides an overview, 

from an economic perspective, of the first eight 

months of the Italian class action experience. 

The authors focus on the economic incentives 

created by the law and by the role of consumer 

associations as de facto plaintiffs. In particular, 

because consumer associations are nonprofit and 

do not stand to gain directly from a settlement  

or damage award, they may not necessarily aim 

to maximize settlements or recoverable damages, 

as demonstrated, for example, by their choices in 

the recent Intesa case. The authors then analyze 

the goals that consumer associations seem to 

pursue and derive the implications that these have 

for damage claims and future settlements.  

In addition, the paper reviews some of the 

damages claims that have been made in recent 

actions and finds that, while large, they don’t 

appear to be consistent with the opt-in model  

of the Italian class action. 

Italian Consumer Class Actions Filed
1 January 2010 – 31 August 2010

Consumer Association 

Promoting the Action Defendant Matter

Codacons Intesa San Paolo Bank fees 

Codacons Unicredit Bank fees

Codacons Voden Medical Instruments Flu vaccine

Codacons British American Tobacco Italia Tobacco

Unione Nazionale Consumatori Wecantour Travel

Adoc Banca Popolare di Novara  Bank fees

These and other past and future NERA trends reports can be viewed on our Securities Litigation Trends 

website at www.securitieslitigationtrends.com.
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About NERA

NERA Economic Consulting (www.nera.com) is a global firm of experts dedicated to applying 

economic, finance, and quantitative principles to complex business and legal challenges. For half 

a century, NERA’s economists have been creating strategies, studies, reports, expert testimony, 

and policy recommendations for government authorities and the world’s leading law firms and 

corporations. We bring academic rigor, objectivity, and real world industry experience to bear on 

issues arising from competition, regulation, public policy, strategy, finance, and litigation.

NERA’s clients value our ability to apply and communicate state-of-the-art approaches clearly and 

convincingly, our commitment to deliver unbiased findings, and our reputation for quality and 

independence. Our clients rely on the integrity and skills of our unparalleled team of economists 

and other experts backed by the resources and reliability of one of the world’s largest economic 

consultancies. With its main office in New York City, NERA serves clients from more than 25 

offices across North America, Europe, and Asia Pacific.
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