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I. Issue One — general transfer pricing framework

A. Do your tax authorities (at a national and/or a
regional level) have powers to adjust transfer prices? If
so, is this to an arm’s length level or to a pre-ordained
level or ratio? Are taxpayers obliged to satisfy
themselves that their transfer prices are at arm’s length?
To prepare evidence of this? Are there penalties for
non-compliance? Do the rules extend beyond related
parties to parties with a strong business relationship,
e.g. major suppliers/customers/financers?

Section 57 of the French Tax Code (‘‘FTC’’)
allows the French Tax Authorities (‘‘FTA’’),
where a non-arm’s length provision is made

between two related parties, to determine the profit by
reference to the income which would have been de-
rived between parties which had been acting indepen-
dently. This adjustment of transfer prices is made at
the arm’s length level.

However, if the FTA wish to enforce Section 57 of the
FTC, they have to prove the existence of a dependant
relationship between parties involved in the transac-
tion and that a transfer of profits occurred.1

Sections L 13 AA and L 13 B of the French Tax Pro-
cedure Code (‘‘FTPC’’) provide the requirements for
transfer pricing documentation. The taxpayer has a
deadline to prepare this documentation and non-
compliance is fined.

For more information, please refer to Issue Three,
below.

With regard to whether the transfer pricing rules
extend beyond related parties to parties with a strong
business relationship, the answer is, generally, no. The
principle is the legal dependency which exists when
there is direct or indirect control of the share capital
or voting rights of a company. However, in exceptional
circumstances, unrelated parties can be considered as

being subject to the transfer pricing rules, in the event
of a de facto dependence, mentioned in Section 57 of
the FTC, which results from the commercial relation-
ship that exists between companies. In practice, such
a de facto dependence is very rarely seen and/or estab-
lished.

B. Do your tax authorities follow the OECD Transfer
Pricing Guidelines for Multinational Enterprises and Tax
Administrations in respect of the arm’s length standard,
the pricing methods which can be used and the
behaviour expected of the taxpayer and the tax
authorities? If not, which variations apply?

Yes, such recommendations are followed by the FTA.

While not referring explicitly to the arm’s length
principle of the OECD, the French transfer pricing
rules are mostly in line with the OECD standards. For
example, Section 57 of the FTC tends to refer to a
comparison of margins and not a price comparison
and the FTA often refers to the OECD Guidelines and
terminology.2

C. Do the tax authorities of your jurisdiction accept,
whether by practice or as per express transfer pricing
regulations, multiple years’ data for the purposes of
comparability analyses? What is the statistical measure
of the arm’s length range generally accepted by the
tax authorities of your jurisdiction, whether by practice
or as per express transfer pricing regulations (for
example the inter-quartile range or any other measure of
central tendency)?

When using the Transactional Net Margin Method,
the FTA generally review whether each single fiscal
year of the taxpayer is in line with the inter-quartile
range of operating profit (divided by sales or divided
by costs) of a set of independent comparables. In most
cases, they would even readjust based on the median
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of the set of comparables; the inter-quartile range gen-
erally provides room for negotiation between the FTA
and the taxpayer.

D. Do tax authorities of your jurisdiction refer to
comparables while conducting a transfer pricing audit
which the taxpayer could not have access to while
preparing its documentation?

In most cases, the FTA would not require the taxpayer
to have operating results aligned with an inter-quartile
range of financial data that would not have been avail-
able at the time of the price setting or the price testing.

ll. Issue Two – recent developments

A. In what ways have the tax authorities of your
jurisdiction been active in transfer pricing over the last
two to three years, whether in terms of carrying out more
transfer pricing audits, being more aggressive, bringing
cases to trial or enhancing the capacity of the tax
authority with more people/more training/more access to
expert input/more information resources? Have the tax
authorities improved the transfer pricing compliance
burden and outcome for taxpayers, for example by
agreeing more rulings/APAs or making that process
easier, or resolving competent authority issues
faster/more constructively?

In a recent publication, the FTA has identified the fol-
lowing common issues in transfer pricing related tax
reassessments:3

s the level of net margin earned by a French tax-
payer;

s the economic rationale of intra-group flows involv-
ing a French taxpayer;

s the (actual) substance hosted by foreign companies
engaged in related party transactions with a French
taxpayer;

s business restructurings, notably those that involve
a transfer of functions and risks to low tax jurisdic-
tions.
What can also be considered as a recent develop-

ment in transfer pricing audits in France is the depth
and the scope of the FTA’s requests. While in the past
the FTA would look, largely, from the French compa-
ny’s perspective (reviewing the French company’s
books, reviewing the functions, risks and assets of the
French company only), the FTA now includes in its re-
quests broader questions in relation to the related par-
ties’ financial information and scope of functions and
responsibilities. This leads to a number of discussions
between the FTA and the taxpayers, not focused on the
profitability of the French company but instead on the
profitability of the overseas related companies. The
FTA may then take a position regarding the arm’s
length nature of the remuneration of related subsid-
iaries in markets very far away from the French prin-
cipal or headquarter company. This trend has been
reinforced by the development of exchanges of infor-
mation among tax authorities worldwide.

The depth of French transfer pricing audits has also
increased recently and will continue increasing with
the new French documentation requirements from
2010. Under the new documentation requirements,

taxpayers are expected to list and provide the amount
of related party transactions, and describe the ex-ante
price setting process. Providing this information
makes it easier for the FTA to spot any inconsistencies
relating to the transfer pricing policy and also gather
information in relation to foreign related companies.

With years of transfer pricing experience, the FTA
now knows how to scrutinise taxpayers’ transfer pric-
ing policy and ask the right questions; it has also now
the tools (exchange of information, access to data-
bases, etc.) to make reassessments based on external
data. Where a taxpayer is not in control of its transfer
pricing system, where there are issues in the imple-
mentation of the policy, or where documentation is
below average, the taxpayer should expect to face
transfer pricing challenges.

Overall, transfer pricing remains one of the main
issues of controversy, creating frustration on both
sides – taxpayers and FTA.

For French APA data, please see Issue Four, Heading
B below.

B. Are there any recent disputes or cases that have
impacted on the transfer pricing landscape and if so in
what way? Are there any in the pipeline that are
expected to have a significant impact on the transfer
pricing landscape?

In 2011, there were several court decisions dealing
with issues related to transfer pricing.

For example, the French administrative Supreme
Court ruled that (i) Section 57 of the FTC is constitu-
tional4 and (ii) in the case of a free trademark licence,
the FTA are entitled to challenge the operation on the
ground of the ‘‘abnormal act of management’’, but
they must establish the amount of normal consider-
ation that should have been payable to the licensor
and justify such determination.5

Additionally, a first level competent tax Court ruled
that the services provided pursuant to a contract be-
tween a holding company and a provider prior to an
acquisition is not an abnormal act of management
even if certain services were provided before the date
of the contract6 and a tax appeal Court decided that
expenses incurred for membership of a global net-
work are fully deductible even though the taxpayer
does not participate in all activities.7

In addition to the recent legislation and case-law,
practitioners have witnessed certain ‘‘hot topics’’ both
for French taxpayers and tax authorities. Among
them, two specific matters have generated much
debate and will probably lead to tax litigation, namely
business restructurings (indemnification for a trans-
fer of functions and/or risks, deductibility of expenses
and losses in the event of a close-down and scale-
down of activities etc.) and permanent establishment
characterisation (notably at the level of the French
subsidiary of a foreign company).8
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III. Issue Three — documentation requirements

A. Do your tax authorities follow the EU Joint Transfer
Pricing Forum template of a ‘‘master file’’ and ‘‘country
files’’? If not, is any other format prescribed?

Yes, Section L 13 AA of the FTPC provides the detailed
content of the transfer pricing documentation to be
provided, which is an exact duplicate of EU JTPF tem-
plate.

According to these provisions, large enterprises
have to prepare two categories of information on their
transfer pricing policy. Firstly, general information on
associated companies discussing the activity and
business strategy of the group, the legal and organisa-
tional structure, the functional analysis, the list of
group companies holding intangible assets and a de-
scription of the transfer pricing policy. Secondly, spe-
cific information on the audited company itself
showing the activities and business strategy, the op-
erations carried-out with related parties, the list of
agreements and APAs, the comparable and functional
analysis and an explanation of the selection and appli-
cation of the transfer pricing method and any other
information on the comparable data used for such
method.9

B. Must documentation be filed, and if so, when? Are
there special contemporaneous documentation
requirements, for example in the context of
‘‘extraordinary’’ situations such as restructurings? What
must be available if requested by the tax authority
even if it need not be filed? Is there other information
that the taxpayer will be expected to have referred to in
setting transfer prices even if this does not have to be
recorded?

Yes, Section L 13 AA of the FTPC provides that specific
documentation must be prepared by entities that fulfil
one of the following characteristics:
i. having an annual turnover or a net equity in excess

of a400 million;
ii. owning directly or indirectly or being owned di-

rectly or indirectly by a company complying with
the previous condition;

iii. being a member of a tax consolidation within
which there is a company complying with condi-
tions set-out in i.

This documentation has to be contemporaneous
and provided upon request. It should include the most
significant changes (transnational transfers and/or re-
allocations of functions, tangible and intangible assets
and risks) which occurred at group or company’s level
during the audited years.10

That being said, companies which are outside the
scope of the above Section are still subject to docu-
mentation requirements under Section L 13 B of the
FTPC (see below).

C. Are there reduced compliance obligations for smaller
taxpayers and/or transactions, or for simpler
transactions?

Yes, Section L 13 B of the FTPC, which applies only to
small and medium businesses, compels companies to
deliver to the FTA information regarding any affiliated

companies situated abroad: the nature of the inter-
company transactions within the scope of Section 57
of the FTC, the transfer pricing methods applied be-
tween the associated enterprises, the activities
carried-out by the associated enterprises and the tax
treatment of the inter-company transactions.

In this situation, the tax authorities may only en-
force this requirement if they have gathered sufficient
evidence to suggest an indirect transfer of profits by
the audited company, within the meaning of Section
57 of the FTC.11

IV. Issue Four — transfer pricing disputes

A. Do your tax authorities have a specific approach to
transfer pricing risk assessment, either written down or
made apparent through their behaviour?

While there is no published ‘‘strategy’’ as such con-
cerning transfer pricing audit, there are two different
audit procedures which can be carried out by the FTA.
The applicable procedure depends on whether the
company falls within the scope of the Section L 13 AA
of the FTPC.

In the general transfer pricing audit procedure
(Section L 13 B of the FTPC), the FTA can, by request,
require certain information and documents to be pro-
duced. A minimum two-month period (which may be
extended up to a maximum three-month period, upon
justification), is granted to the taxpayer to respond to
this request. If no response is provided, or if it is con-
sidered insufficient/inappropriate by the FTA, a
second request with another one-month period will be
granted to the taxpayer. At the end of this second
period, the FTA will be allowed to assess the taxable
income of the French company on the sole basis of the
information and documents it has been able to gather
so far, or by comparison with the profit of similar en-
terprises carrying out similar businesses under
normal conditions. In addition, a a10,000 penalty is
applied for each fiscal year covered by the request.

In the specific transfer pricing audit procedure
(Section L. 13 AA of the FTPC), companies have to
prepare transfer pricing documentation which is to be
available as from the starting date of a tax audit. In the
absence of complete documentation, the tax auditor
will request the missing documents/information and
the audited company will have 30 days to provide
them. If pursuant to the 30-day extension, documen-
tation is still lacking or incomplete, a penalty of
a10,000 or, if superior, a penalty amounting to five per-
cent of the transfer pricing adjustment per assessment
year would be due. It must be noted that the applica-
tion of the proportional penalty of five percent can
vary depending on the seriousness of the infringe-
ment.

In addition, if a certain transfer pricing position has
been agreed between the company and the FTA pursu-
ant to a previous tax audit, the Authorities will check
whether said position has been consistently applied
on the next audit.12
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B. How easy and effective is it to use APAs and the MAP
to avoid or help to resolve transfer pricing controversy
in your jurisdiction?

(i) Mutual Agreement Procedure (‘‘MAP’’)

French companies can attempt to solve issues in rela-
tion to the application of double tax treaties signed by
France under a MAP. It is not a jurisdictional proce-
dure and the competent authority has no obligation
other than to provide best endeavour for the elimina-
tion of the double taxation.

A request for a MAP must be filed with the Direction
de la legislation fiscale, Sous-Direction E, within three
years as from the first administrative measure that is
likely to entail double taxation.

Besides MAP, where a competent authority proce-
dure is launched under the EU Arbitration Conven-
tion, a solution to eliminate double taxation should be
sought with the tax authorities of the other Member
State. This follows the same procedure as MAP. The
main difference is that the arbitration procedure is
mandatory if the competent authorities fail to reach
an agreement.

(ii) Advance Pricing Agreements (‘‘APAs’’)

The APA procedure is intended to eliminate the risk of
double taxation by establishing an agreement be-
tween two Contracting States. A taxpayer shall initiate
the procedure by contacting the office in charge of ne-
gotiating arrangements (Office CF3) and the applica-
tion must be filed six months before the start of the
first fiscal year covered by the arrangement (no oppor-
tunity for roll-back, i.e. no retroactivity of the APA
beyond the FY during which the application has been
filed).

If the FTA and the foreign counterpart reach an
agreement, the APA is binding on the FTA unless facts
and circumstances disclosed by the taxpayer do not
match reality or commitments made are not complied
with.

The duration of the APA cannot be shorter than
three years and may not exceed five years. However,
the taxpayer can ask for renewal, which request
should be received by the FTA at least six months prior
to the expiration date of the APA.

Besides bilateral and multilateral APAs, unilateral
APAs could be granted to the taxpayer if, for example,
the bilateral tax treaty doesn’t provide for MAP or if
despite the MAP provided in the bilateral tax treaty,
the foreign competent authority refuses to conclude
an APA.

Since the APA procedure was introduced in 1999,
136 have been accepted for consideration by the FTA,
and among them, 53 percent have already been
signed, 33 percent are currently under consideration
and 7.5 percent have already been negotiated.13

C. How easy to use and effective is the Competent
Authority process in your jurisdiction?

The MAP begins with an internal process where the
French competent authority (‘‘FCA’’) can unilaterally
decide to accept the taxpayer’s position. Otherwise, if
the FCA finds that it cannot find for the taxpayer, then

the taxpayer is informed that the FCA will try to solve
the case through an agreement with the foreign com-
petent authority. Such agreement should be settled
within two years as from the acknowledgement of the
request by one of the competent authorities. The FCA
should pass on its position to the foreign competent
authority within a time period of four months as from
the acknowledgment of the request for a MAP. If the
foreign competent authority has first been referred to,
the FTA should respond to the position of the foreign
competent authority within six months from receipt
of the position.

When the competent authorities have reached an
agreement, such agreement is disclosed to the tax-
payer. The taxpayer has one month to indicate if it ac-
cepts the agreement or not. If it is accepted, it is a
requirement that the taxpayer renounces any legal
appeal against the taxation at stake as well as the deci-
sion reached under the MAP. If the taxpayer does not
accept the solution reached under the MAP, it is still
possible to challenge the taxation under domestic
legal appeals.

The average proceeding time is of around 20
months.

The MAP is independent from the procedures of tax
audits carried out by the FTA. Therefore even if a MAP
is opened, such tax audits are not interrupted. How-
ever, the issuance of a payment notice following the
procedure of tax audit is pending from the opening
date of the MAP until the end of the third month fol-
lowing the date of the notification to the taxpayer of
the decision of the competent authorities (article L.
189 A of the FTPC). Since this payment notice is the
event that allows the taxpayer to file a claim to the FTA
before taking the case to court, interrupting the col-
lection of tax postpones the moment when such claim
can be filed. Thus, this interruption will actually allow
the taxpayer to file a claim under the normal litigation
procedures if the MAP fails, and notwithstanding the
use or length of the MAP. This rule applies as long as
the taxpayer is not already involved in litigation with
the FTA at the opening of a MAP.14

V. Issue Five — the use of transfer pricing methods
in practice

A. Is there a favoured method or methods (either in law
or in practice) in your jurisdiction? If so, does it favour a
Traditional Transactional Method (i.e. the CUP, Resale
Price or Cost Plus Method) or a Transactional Profit
Method (i.e. the TNMN or Profit Split Method)? Are any
other transfer pricing methods favoured?

In a recent publication, the FTA has indicated that ‘‘a
number of tax reassessments relate to the level of net
margin of the taxpayer’’.15 This confirms that the
TNMM is the FTA’s most commonly used method to
support transfer pricing adjustments. However, the
FTA may use other methods, when appropriate. In a
reported case, they reviewed the main parameters of
the profit split method as used by the taxpayer and re-
assessed based on some adjustments to these param-
eters. It has also been reported that the FTA also try in
certain cases to get full-scope financial data in order
to assess the profit sharing resulting from a related
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transaction, and the share allocated to the French
party. The FTA uses any available methods to confirm
whether the transactions are arm’s length or not.

B. In which circumstances do particular methods tend to
be applied by your tax authorities, for example to audit
transfer pricing arrangements, in litigation, or in APAs?

TNMM would be used in most audit cases, either at
the level of the French entity when the French entity
is supposed to perform benchmarkable (or routine)
functions. In this case the FTA recently clearly indi-
cated its preference for French comparables as op-
posed to pan-European comparables, notably when
the French market is specific.16 As stated above,
TNMM would be employed at the level of the foreign
entities where the IP owner or the principal or the
headquarters are in France.

There is certainly more flexibility to use alternative
methods, such as the profit split method, as part of
APA negotiation.

C. Are taxpayers allowed or expected to use the ‘‘most
appropriate method’’ in the sense that it is the one which
best fits the transactions involved, or can be used most
readily with the information available, or can be applied
with the fewest adjustments?

Yes, taxpayers can use the most appropriate method,
to the extent that they are in a position to justify the
relevance of using one method rather than another.
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Sébastien Gonnet
10 For more information, please refer to ‘‘Transfer Pricing in France in
2011,’’ Transfer Pricing International Journal, Vol. 13, No.1, Julien
Monsenego and Rui Cabrita (13 TPTP 12, 1/18/12).
11 For more information, please refer to ‘‘Transfer Pricing in France in
2008: what’s new and what’s to come?,’’ BNAI, Julien Monsenego and
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