
The 2006 US service fee regulations provide updated guidance 
under section 482 that replaces existing guidance under §1.482-
2(b), Performance of Services for Another, relating to controlled 
services transactions and existing guidance under §1.482-4(f)(3), 
Ownership of Intangible Property, relating to the allocation of 
income attributable to intangible property.
 
Much of the public commentary has focused on potential 
problems in applying the new methods. This assumes that 
taxpayers have correctly identified and accounted for (in terms 
of costs) the services subject to the framework of §1.482-9 and 
that the identified services have already passed a benefits test. 
Much less attention has been paid as to whether taxpayers 
have correctly identified which services require the payment of 
intercompany fees. We denote services that require the payment 
of intercompany fees to be “allocable” services. Allocable  
services are those functions that meet the Treasury Regulation 
§1.482-9(l)(2) definition of an activity and §1.482-9(l)(3), the  
new benefit test. 

As a general proposition, we believe that taxpayers will find more 
latitude in complying with the front end of the new service fee 
regulations than in completing the required subsequent steps of 
method selection and valuation. Once taxpayers have determined 
which services are allocable with a corresponding accounting of 
total costs, the actual charging of fees is somewhat mechanistic. 
In contrast, taxpayers who thoroughly analyze and document 
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their intercompany service functions in compliance with the new 
regulations may be able to benefit from a degree of discretion 
inherent in the front end of the new service fee regulations to 
manage their global tax liabilities and documentation obligations 
more effectively. 

What’s New
Application of the relevant sections of the Treas. Regs. §1.482-9(l) 
gives international tax examiners two interrelated tools to make 
adjustments. First, the expanded definition of an “activity” under 
the new service fee regulations contemplates the inclusion of a 
broad variety of candidates for allocation. Accordingly, future 
examiners may assert the disallowance of certain domestic 
deductions for activities that were previously accepted. This 
expanded definition of an activity is especially important for US 
multinationals with centralized headquarters servicing relatively 
large overseas operations with comparatively small US service 
fee allocations. Secondly, the new service fee regulations have 
adopted a “specific benefit” approach that mandates an arm’s 
length charge only if a particular activity provides an identifiable 
benefit to a taxpayer. In past examinations, US subsidiaries of 
foreign parents often prevailed merely by showing auditors that 
the cost allocation mechanism used by their foreign parent to 
charge them for centralized group services was equitable and did 
not involve so-called “cost shifting.” Under the new benefit test 
this information may be of little use, since taxpayers must provide 
evidence of specific benefits for intragroup charges.



Our discussion of the “front end” of compliance with the 
new service fee regulations begins with a review of rules for 
determining whether allocable intercompany services have been 
rendered under the new 2006 service fee regulations. 
 
The Key Elements  
The 2006 US service fee regulations are closely aligned with the 
1996 Organisation for Economic Co-operation and Development 
Guidelines. Under the 2006 regulations, a controlled services 
transaction is deemed to occur when “activities” by one member 
or members of a controlled group, the rendering entity, provide 
“benefits” to other member(s) of the controlled group, the 
recipient(s). What types of activities may provide benefits? 
As would be expected, potentially allocable activities include 
the “performance of functions.” In addition, under the new 
US regulations, potentially allocable “activities” now explicitly 
include the “assumption of risk” as an activity that may provide 
benefits. Furthermore, potentially allocable activities include 
a renderer’s use of “tangible or intangible property or other 
resources, capabilities, or knowledge,” which includes expertise 
to take “advantage of particularly advantageous situations,” as an 
“activity” that may have to be examined for providing benefits to 
other controlled parties. A potential benefit-producing “activity” 
also includes making available to recipients “any property or 
other resources of the renderer.”1 

In order for the activity to be allocable, the activity must provide 
a benefit that results in a “reasonably identifiable increment of 
economic or commercial value that enhances the recipient’s 
commercial position, or may reasonably be anticipated to do 
so.”2 An activity is generally considered to confer a benefit if an 
independent taxpayer in similar circumstances would be willing 
to pay an unrelated party to perform the same service or activity, 
or if the recipient would have performed the services or activities 
itself. The renderer does not have to be the owner of any 
intangibles used in activities that provide benefits to recipients. 
It may be the case that the activities of the renderer provide 
benefits to the owner of an intangible who may also happen to 
be the recipient. 

Further guidance is given to taxpayers to determine whether 
a benefit has resulted from activities in the controlled service 
transaction being examined. First, there is an “indirect or remote 
benefit” qualification test. Activities will not be considered to 
provide benefits if, at the time performed, current or anticipated 
benefits from the activity are so indirect or remote that a 
recipient would not be willing to pay an uncontrolled party to 
perform these services or activities, and the recipient would not 
have performed the services itself. Secondly, there is a duplication 
exclusion. Activities that either duplicate services already 

performed by the recipient, or activities that can reasonably be 
anticipated to be performed by the recipient, generally do not 
confer benefits unless the duplicative activity itself is beneficial. 
Thirdly, there is a shareholder activity exclusion. Activities that 
either protect a renderer’s “capital investment” or facilitate 
compliance with “reporting, legal, or regulatory requirements” 
do not provide an allocable benefit. The notion of protecting 
one’s capital investment is clarified further by generally excluding 
the activities of “day-to-day management” as relating to the 
protection of one’s capital investment. Corporate reorganization 
activities may be considered to provide allocable benefits 
depending on the facts and circumstances. Finally, there is a 
passive association exclusion: conference of benefits will generally 
not occur if the premise for existence of a benefit is merely the 
taxpayer’s “status as a member of a controlled group.”3 

In addition to guidance in determining when allocable services 
have been rendered between related parties, the new US services 
regulations provide a more precise definition of what costs are 
to be included and the standard to be applied in allocating and 
apportioning costs. In general, costs to be counted include 
“provision for all resources expended, used, or made available,” 
excluding interest and income taxes, but including stock-based 
compensation and all other cash and in-kind costs.4 Allocations 
and apportionments “must be made on the basis of the full 
cost, as opposed to the incremental cost,” and “any reasonable 
method may be used.”5 Additional guidance on allocations 
among different recipients of benefits within a controlled group 
may be inferred from the rules pertaining to a shared services 
arrangement: “allocation of costs must provide the most 
reliable measure of the participants’ respective shares of the 
reasonably anticipated benefits under the principles of the best 
method rule.”6 While the general provisions concerning cost 
allocations and apportionments under §1.482-9(k) apply the 
“reasonable method standard,” the preamble states emphatically 
that, “in general, the cost of a service that provides benefits 
to multiple parties must be allocated in a manner that reliably 
reflects the proportional benefit received by each of those 
parties,” and explicit reference is made to the best method rule 
provisions related to shared services arrangements.7 Moreover, 
documentation requirements under §1.6662-6 require “a 
description of the manner in which relevant costs are  
determined and are allocated and apportioned to the relevant 
controlled transaction.”8 Thus, taxpayers are expected to review 
(and document) their accounting systems to ensure that all 
relevant costs are being included and allocated in proportion to 
benefits using the most reliable metrics consistent with the best 
method rule.
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Implementation Issues  
In application among controlled parties, typical time horizons 
associated with annual budget exercises form a reasonable 
approximation to the Service’s “indirect or remote” benefit test. 
In other words, if a taxpayer has a three-year budget horizon that 
is updated on an annual basis, then activities in year one that are 
intended to provide benefits in years two or three could not be 
considered to provide benefits that are so indirect or remote that 
a recipient would be unwilling to pay an uncontrolled party to 
perform theses services. Similarly, for the same taxpayer, it might 
reasonably assume that recipients would not be asked to pay 
for activities that may provide benefits during year four that is 
beyond the normal three-year budget cycle. 

Taxpayers previously implementing their service fee arrangements 
under the 1968 regulations will need to reexamine both 
the scope of covered activities and the methods applied in 
apportioning and allocating costs and in selecting valuation 
methods for use under the new regulations. Depending in 
part on the accessibility of relevant accounting data, a variety 
of choices will be available in terms of how these activities are 
identified and accounted:

(1) The scope of allocable services is potentially broad, but 
each such identified activity must also provide “significant 
and measurable” demonstrable benefits; taxpayers with 
sophisticated accounting and financial systems capable 
of tracking key activities and their benefits will have the 
capability to claim deductions not available to taxpayers with 
more primitive systems.

(2) Similarly, the way in which related activities are organized 
and aggregated may have a significant impact on how they 
are allocated to recipients, and whether or not the resulting 
charges to recipients are reasonable and consistent with the 
recipients’ willingness to pay for such services.

(3) Exclusions for activities solely related to shareholder activities 
as opposed to more general stewardship activities may be 
especially ambiguous in this regard.

(4) Alternatives implicit in selecting whether or not to bundle 
compensation for a given service together with a related 
transaction involving tangible or intangible property, as 
provided under Reg. §1.482-9(m)(1), provide for a variety of 
inherently judgmental outcomes relying primarily on how 
best method rule principles are applied.

(5) Potential conflicts between the passive association/incidental 
benefits exclusion and a recipient’s demonstrable willingness 
to pay for such benefits foster a potentially broad range of 
significantly different outcomes; suggested “bright-line” tests 
of whether a written guarantee or service arrangements is in 
place may oversimplify the underlying ambiguities inherent in 
such relationships.

(6) Classification of activities as “low margin covered services” 
under Reg. §1.482-9(b)(4) has important implications for 
how these services are valued and the method applied; 
noncovered services are not eligible for charging out at cost 
or under a shared services arrangement, and instead must be 
valued using one of the other specified methods.

(7) Numerous alternatives exist for apportioning and allocating 
costs of services depending upon the availability of 
accounting data and consistent with the reasonable method 
standard under Reg. § 1.482-9(k)(2)(i).

Conclusions  
An examination of the front end of the new service fee 
regulations has identified a simple theme. To comply with 
these regulations, taxpayers must now consider a wider, less 
immediately apparent range of internal service-providing 
activities. Those rendered activities that provide significant and 
measurable benefits to recipients require the payment of arm’s 
length service fees. Thus, a taxpayer’s ability to affirm or deny the 
presence of significant and measurable benefits for compliance 
and tax planning purposes is directly related to the quality of its 
accounting and financial record keeping systems.
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* Reproduced in part with permission from Tax Management Transfer Pricing Report, Vol. 15, No. 12, 25 October 2006, Bureau of National Affairs, Inc.
1  Reg. §1.482-9(1)(1) and §1.482 - 9(1)(2)
2  Reg. §1.482-9(1)(3)
3  Ibid.
4  Reg. §1.482-9(j).
5  Reg. § 1.482-9(k)
6  Reg. §1.482-9(b)(5)(ii)(B)
7  IRS Final, Temporary Rules on Services Treatment under Section 482, Allocation of Income and Deductions from Intangibles, Stewardship Expense, 

Explanation of Provisions, section 10.
8  Reg. § 1.6662-6(d)(2)(iii)(B)(6)
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