
Overview

Potential toxic torts liability can create financial uncertainty that can damage a firm’s stock price, its future earnings, and possibly 
its prospects for survival. Experts in NERA’s Mass Torts and Product Liability Practice have been analyzing issues related to toxic 
torts for almost 20 years. NERA experts bring together the required disciplines—including economics, statistics, accounting, 
epidemiological modeling, computer programming, and insurance modeling––to address complex valuation problems that arise 
in mass torts and product liability matters. Our work encompasses a broad array of industry sectors and product lines, including:

At A Glance

Toxic Torts

• Asbestos • Silica
• Beryllium chemicals • Mixed dust
• Mold • Tobacco
• Firearms • Building products
• Automobiles • Medical Devices
• Pharmaceuticals

Key Areas of Expertise

• Claims Forecasting. Combining scientific analysis with 
behavioral economics, NERA experts have developed 
rigorous models to forecast future product liabilities. 
To forecast future claims filings, we estimate the size 
of the population potentially exposed to a company’s 
product; predict levels of valid diseases or the most likely 
pattern of product defects; and project the number of 
claims filed by those affected by the exposure. Because 
not every injury or product defect will result in a claim, 
we examine historical claiming rates and assess how 
those rates may change in the future, e.g., with publicity, 
increased entrepreneurial tactics by plaintiffs attorneys, 
or tort reforms. To value the future claims, we analyze 
patterns of historical settlements, use statistical analysis 
to extrapolate forward settlement values, and price future 
claims. Among other applications, we use such forecasts 
to help companies establish reserves, assess insurance 
coverage, or value bankruptcy trusts,  and we frequently 
discuss the results with the companies’ auditors.

• Insurance Valuation and Allocation. NERA 
experts also have experience determining the 
amount of insurance that is available to cover toxic 
tort liabilities and allocating claim costs to available 
coverage. We determine the nature of the insurance 
coverage (e.g., whether aggregate or per occurrence 
limits apply, or whether policies specify claims-made 
or occurrence-based coverage), and then allocate the 
liability costs to the available coverage. We integrate 
our forecasts with our insurance analyses, using 
detailed information about claim exposure and filings 
in determining our insurance allocations. We also 
quantify uncertainties in our forecasts and measure 
their impact on insurance allocations.

• Litigation Modeling. NERA experts have analyzed the 
litigation decision process itself, constructing models 
that compare the costs and benefits to defendants of 
alternative litigation strategies, e.g., pursuing a policy of 
aggressively defending lawsuits versus a policy of settling 
early. We model the direct costs of each approach, 
and analyze the potential impact of different strategies 
on plaintiffs’ decisions to sue––both at an individual 
claimant level and, for class action lawsuits, at the level 
of the plaintiffs’ firm.



outs. In deciding that the proposed Plan was adequately 
funded, the US Bankruptcy Court adopted NERA’s 
analysis in full, finding it to be “thorough, logical, well-
documented, and credible.”

• In a suit brought by the NAACP against handgun 
manufacturers, distributors, and importers, NERA experts 
quantified the impact of the allegedly negligent sales 
and distribution practices on the use of guns in crime. 
We analyzed the number and source of handguns used 
in crime as well as the relationship between guns used 
in crime and the practices of manufacturers and dealers. 
Judge Weinstein accepted NERA’s analysis, calling our 
findings “robust, adequate, accurate, and reliable.”

• For various building products companies, NERA experts 
estimated future liabilities associated with allegedly 
defective hardboard siding. We estimated the number of 
houses in which the product was installed, likely product 
failure rates, and forecasted filing rates. Our forecast 
incorporated the age and location of the buildings and 
the activity of plaintiffs’ counsel. Our estimates were 
used by the companies in settlement negotiations.

About NERA 

NERA Economic Consulting (www.nera.com) is a global 
firm of experts dedicated to applying economic, finance, 
and quantitative principles to complex business and legal 
challenges. For over half a century, NERA’s economists have 
been creating strategies, studies, reports, expert testimony, 
and policy recommendations for government authorities and 
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• Coding Information from Claim Files. NERA experts 
have mastered all aspects of capturing, coding, and 
organizing information from claims files to generate 
electronic databases. We develop a coding protocol to 
establish clear rules to avoid error or bias, and a system 
of double-entry and reconciliation to ensure accuracy. We 
have coded large samples of personal injury and property 
damage claims in a number of areas, including asbestos, 
breast implants, medical devices, food poisoning, and 
police incidence reports. We use rigorous sampling and 
statistical techniques to determine whether a sample is 
representative of the population, and have testified about 
sampling methodologies.

Client Experience

• For a railroad facing personal injury claims (including  
those related to asbestos, hearing loss, repetitive stress 
injuries, and chemical exposure), NERA experts provided 
an initial estimate of future liabilities, projecting future 
claim filings, expected dismissal rates, and settlement 
values to resolve the claims. The company used our 
estimate to establish reserves, and we provided materials 
to and engaged in discussions with the company’s audit 
team to support the results. NERA has continued to 
reassess its initial forecast, providing updated reports to 
the audit team. 

• In a case involving Congoleum Corp.’s pre-packaged 
bankruptcy, Congoleum’s insurers hired NERA experts to 
investigate the Claimant Agreement that Congoleum had 
entered into with plaintiffs’ counsel. Analyzing the quality 
of claims submitted under the Claimant Agreement, 
we assessed whether the claims approved for payment 
would have had value in the tort system, based on the 
quality of the claims and whether the case would have 
standing (accounting for tort reforms, deferred dockets, 
and statutes of limitations in different jurisdictions). On 
18 May 2007, Judge Nicholas Stroumstos of the Superior 
Court of New Jersey Law Division of Middlesex County 
ruled in favor of the insurers, finding that the Claimant 
Agreement was neither reasonable nor made in good 
faith, and that the insurers had no coverage obligations 
for the Claimant Agreement under New Jersey law.

• In a bankruptcy case involving Dow Corning (as a result 
of lawsuits over its silicone breast implants), NERA experts 
estimated the liquidated value of all present and future 
product liability claims, including settlements and opt-
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