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Combining expert industry thought leadership and
the unrivalled worldwide multi-lingual research
capabilities of leading law and tax publisher Wolters
Kluwer, CCH publishes Global Tax Weekly — A Closer
Look (GTW) as an indispensable up-to-the minute
guide to today's shifting tax landscape for all tax

practitioners and international finance executives.

Unique contributions from the Big4 and other leading
firms provide unparalleled insight into the issues that
matter, from today’s thought leaders.

Topicality, thoroughness and relevance are our
watchwords: CCH's network of expert local researchers
covers 130 countries and provides input to a US/UK
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team of editors outputting 100 tax news stories a
week. GTW highlights 20 of these stories each week
under a series of useful headings, including industry
sectors (e.g. manufacturing), subjects (e.g. transfer
pricing) and regions (e.g. asia-pacific).

Alongside the news analyses are a wealth of feature
articles each week covering key current topics in
depth, written by a team of senior international tax
and legal experts and supplemented by commentative
topical news analyses. Supporting features include
a round-up of tax treaty developments, a report on
important new judgments, a calendar of upcoming tax
conferences, and “The Jester's Column,” a lighthearted
but merciless commentary on the week's tax events.



3®Wolters Kluwer

GLOBAL TAX WEEKLY
a closer loo

CONTENTS

FEATURED ARTICLES

Don't Get Snowed In By GATCA
Peter Stafford, DMS Offshore Investment Services

Capital Gains And Small Business Incorporation

Pete Miller, The Miller Partnership,
Taxation Specialists

Topical News Briefing: Indian Government

Announces New GST Push
The Global Tax Weekly Editorial Team

STEP Roundtable Commentary
Hawksford

NEWS ROUND-UP

VAT, GST, Sales Tax

India To Table Legislation For GST In April
Luxembourg To Tax E-books At Headline VAT Rate
EU VAT Ruling Pilot To Run Until 2018

UK Conservatives Dismiss VAT Hike Claim

ISSUE 125 | APRIL 2, 2015

Country-By-Country Reporting Is Here
Kurt Wulfekuhler, Peters Advisors

Avoiding Pitfalls In Mutual Agreement Procedures

Dr. Alexander Voegele and Philip de Homont,
NERA Economic Consulting

Topical News Briefing: CCCTB Back From
The Grave

The Global Tax Weekly Editorial Team

A UK Budget Too Good To Be True?
Jason Gorringe, Global Tax Weekly

European Union

EU MEPs Discuss New Corporate Tax Reform Plans
Bulgaria Seeks EU Intervention On New Greek Tax
Greece To Face ECJ On Inheritance Tax Rules

EC Approves UK Aggregates Levy Exemptions



International Trade International Financial Centers

China Approves Three More Free Trade Zones Changes To Russia's Offshore Law May Benefit Cls
WTO Members Seeking Trade Facilitation Deal By Turks And Caicos Tax Changes Effective April 1
December

Compliance Corner

Tax Reform
US Bill To Ban Federal Employment Of Tax Debtors

A liaE Public On Tax Regime Overhaul
ustratia Bngages Fublic n fax Begime Lverhau South Africa Issues Small Business Tax Guide

US House To Vote On Repeal Of Estate Tax

Italy Extends Tax Reform Implementation Period
TAX TREATY ROUND-UP

HMRC Told To Get A Handle On Tax Expenditures
CONFERENCE CALENDAR

IN THE COURTS
Country Focus: Canada

THE JESTER'S COLUMN

The unacceptable face of tax journalism

Alberta, Québec Publish 2015 Budgets
Canada Begins 2015 With Budget Surplus

For article guidelines and submissions, contact GTW_Submissions@wolterskluwer.com

© 2015 CCH Incorporated and its affiliates. All rights reserved.



FEATURED ARTICLES

Don't Get Snowed In By GATCA
by Peter Stafford, DMS Offshore Investment Services

Peter Stafford, a Cayman Islands attorney-at-law, is a
Director and Global Co-Lead of the International Tax
Compliance Group of DMS Offshore Investment Services.

Contact: pstafford@dmsoffshore.com, Tel. + 1 345
749 2489

Introduction

Offshore investment entities in the Cayman Is-
lands and many other international financial cen-
ters should now start turning their attention to
compliance with the Common Reporting Stan-
dard ("CRS") promulgated by GATCA — Global
FATCA. They must document all account holders
existing on December 31, 2015, with the exception
of entities with an account balance or value not ex-
ceeding USD250,000. There is no de minimis ex-

ception for individual account holders.

By late 2017, tax authorities in over 50 jurisdic-
tions — in addition to the US and UK — will be en-
titled to information on accounts and certain indi-
rect interests held by any residents in those offshore
investment entities. That number nearly doubles
one year later. The CRS sets the scene for unprec-
edented international collaboration on compliance
and enforcement of domestic income tax law. Off-
shore investment entities should consider making
new GATCA disclosures and other arrangements

with that end in mind.
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GATCA

This article discusses the preparatory and precau-
tionary steps that reporting financial institutions
should take not only to comply with GATCA, but
also to safeguard against potential regulatory inves-
tigation or enforcement action arising from the tax

status of their account holders.

The US Foreign Account Tax Compliance Act
("FATCA") is now gaining considerable momen-
tum since FATCA came fully into effect on Janu-
ary 1, 2015. US withholding agents and non-US
investment entities, depositories, custodial institu-
tions and other Participating Foreign Financial In-
stitutions ("PFFIs") and Reporting Financial Insti-
tutions ("RFIs") are scrambling to prepare for the
first automatic exchange of information ("AEOI").
This will intensify next year when the scope of re-
portable accounts and information becomes much
broader. AEOI will become an avalanche in 2017
when reporting and exchange of information under
the OECD's GATCA rtakes effect. This will repre-
sent an unprecedented change in tax authorities'
ability to tackle offshore tax evasion. The change
in volume of cross border tax information requests

will then probably curve up like a hockey stick.



What will the financial services industry look like
then? It is inevitable that some account holders, fi-
nancial institutions and jurisdictions will feel frost
bitten and others could find themselves buried
deep in an icy drift with little breathing room. How
many and where will they be? Are there practical le-
gal precautions that FFIs and their account holders

should take now to avoid being "snowed in"?

FATCA's "Carrot And Stick"

FATCA is designed to stop American tax evasion
on their foreign accounts by requiring Foreign Fi-
nancial Institutions ("FFIs") to report on those ac-
counts either directly to the IRS or indirectly via
their domestic tax authority. FATCA was intro-
duced in the United States as Chapter 4 of the In-
ternal Revenue Code and US Treasury Regulations.
The US Treasury's "carrot-and-stick" approach has
proven quite effective in gaining other countries'

and FFIs' cooperation on FATCA.

The "carrot" is the US promise of reciprocal ex-
change of information with those countries with
which it enters into a Reciprocal Model 1 Intergov-
ernmental Agreement ("IGA") with the US. There
are now 118 jurisdictions in various stages of ne-
gotiation or agreement on their IGAs with the US.
Most are likely to require reciprocal exchange of in-
formation under GATCA if they take a consistent
approach with the type of IGAs they have signed
with the US regarding FATCA.

The "stick" is 30 percent FATCA withholding

tax on any withholdable payments of US source

income made to Non-Participating Financial In-
stitutions ("NPFIs") and to "recalcitrant” account
holders that do not cooperate with the due dili-
gence requirements. As of March 1, 2015, the IRS
had issued 156,276 Global Intermediary Identifi-
cation Numbers ("GIINs") to FFIs registered on
the FATCA FFI Registration System. Registration
is required to establish an FFI's commitment to
comply with its obligations under the FFI Agree-
ment and FATCA or its jurisdiction's Model 1 IGA
and domestic IGA-enabling regulations. The GIIN
protects FFIs from being treated as an NPFI and
being subject to FATCA withholding tax, report-

ing, and/or account closure.

GATCA: Same Carrot, Different Stick
GATCA and FATCA offer the same "carrot," re-

ciprocal exchange of information. This is appealing
because most countries impose individual income
tax and corporate tax on the worldwide income of
their residents and companies. The global averag-
es are 31.4 percent and 23.6 percent, respectively.
These numbers are quite consistent across Africa,
the Americas, Asia, Europe, and Oceania.! Before
addressing GATCA's stick, it is worth considering
how GATCA is constituted.

OECD Convention

GATCA's foundational document is the Conven-
tion on Mutual Administrative Assistance in Tax
Matters developed in 1988 by the Organisation for
Economic Co-operation and Development and the
Council of Europe.? It is multilateral (a single le-

gal basis for multi-country cooperation), wide in its



scope (extensive forms of cooperation on all taxes),
flexible (reservation is possible on certain issues),
and uniform (the Secretariat, as the coordinating
body, ensures consistent application). The Conven-
tion is the most comprehensive multilateral instru-
ment available for all forms of tax cooperation on
tax evasion and avoidance. It provides for exchange
of information on request, automatic exchange of
information, spontaneous exchange of informa-
tion, and simultaneous tax examinations. All G20
countries, nearly all OECD countries, major finan-
cial centers, and a growing number of developing
countries have signed the Convention and/or its

amending Protocol of 2010.

Multilateral Competent Authority Agreement
("MCAA")

Fifty-two countries have entered into the OECD
MCAA pursuant to Article 6 of the Convention.?
Forty-eight "early adopters” intend to commence ex-
changing information by September 2017 and the
remaining four by September 2018. The 2017 group
include almost all members of the European Union
and several other European countries, the United
Kingdom Crown Dependencies and main Over-
seas Territories, and several other jurisdictions such
as Argentina, Colombia, Mexico, South Korea, and
South Africa. Another 48 signatories to the Conven-
tion have not yet signed the MCAA, but 12 of them
have also committed to AEOI by September 2017,
with the rest by September 2018. These include the
United States and six other jurisdictions from the
Americas, Russia, Ukraine and six others from Eu-

rope, China, Australia and seven others from the

Asia Pacific, Nigeria and five others from Africa, and
Saudi Arabia from the Middle East.

Common Reporting Standard ("CRS")

The MCAA is a multilateral framework agreement.
Automatic exchange of tax information between
two parties to the MCAA may occur once they
have both filed the notifications with the OECD
Coordinating Body Secretariat with information
prescribed in Annexes to the MCAA. This requires
confirmation that the jurisdiction has the neces-
sary laws in place to implement the OECD's CRS,
whether reciprocal exchange is required, the meth-
ods for data transmission including encryption, any
specified safeguards for the protection of personal
data, and confirmation that it has in place adequate
measures to ensure the required confidentiality and
data. The jurisdiction must list the jurisdictions of
any other Competent Authorities with which it in-
tends the MCAA to take effect upon establishment
of any national legislative procedures. Competent
Authorities must notify the Secretariat promptly
of any subsequent change to be made to the An-
nexes. The MCAA prescribes what information will
be exchanged and when, as set out in the CRS. It
outlines how jurisdictions will cooperate to ensure
compliance and establish a consultation process to

ensure efficiency and flexibility.

Information On Request
Unlike FATCA, GATCA does not impose punitive

withholding tax on non-cooperating financial insti-
tutions and account holders. Instead of relying on

that new stick, GATCA will make much better use



of the Convention's old "stick," tax information
exchange agreements ("TIEAs"). The Convention
has long been used as a basis for bilateral TIEAs
between the tax authorities of Convention par-
ties for the exchange of "information on request."
Since the first TIEA was signed between the United
States and the Cayman Islands in 2001, a total of
101 jurisdictions* have entered into 518° TIEAs
with each other. These bilateral TIEAs are based on
a model® providing for one Competent Authority
to provide information on a foreign taxpayer's fi-
nancial accounts in its jurisdiction in response to a
request by the foreign Competent Authority. The
information must be foreseeably relevant to the re-
questing party's administration and enforcement of
domestic tax laws regardless of whether the con-
duct being investigated constitutes a crime under

the requested party's tax laws.

The volume of information requests between tax
authorities under the TIEAs is likely to increase
very substantially over the next three years as a re-
sult of automatic exchange of information under
FATCA and GATCA. The TIEAs do not permit so-
called "fishing expeditions," and a requested party
may decline to assist the requesting party if the
prescribed information is not provided in confor-
mity with the TIEA. FATCA and GATCA ensure
that tax authorities will soon have a great deal more

information on which they can base their requests

under the TIEAs.

Like FATCA's FFI Agreement and IGAs, GATCA's
MCAA and CRSwill ensure that Reporting Financial

Institutions collect and record tax status, identifica-
tion and account information on account holders,
and report the same to their own tax authorities for
exchange with the tax authorities of their account
holders and certain controlling persons and benefi-
cial owners. This information includes the account
holder's name, address, tax information number,
and date and place of birth (in the case of an indi-
vidual) required to identify individuals resident or
entities established in another party jurisdiction to
the MCAA. RFIs that are investment entities must
report, in respect of the relevant calendar year or
other period, the ending account balance or value
and the total gross amount paid or credited to the
account holder with respect to the account to which
the RFI is the obligor or debtor, including the ag-

gregate amount of any redemption payments.

Precautions

RFIs established in any of the "early adopter” party
jurisdictions to the MCAA now have a limited win-
dow of time to consider and implement common
sense precautions regarding GATCA. These include
new offering document disclosures, new subscrip-
tion agreement clauses, and a risk-based assessment
of any accounts which should be closed prior to
December 31, 2015. These precautions are intend-
ed to mitigate the risk or at least the cost of the RFI
being subjected to any regulatory investigation or
enforcement action arising from the tax status of its

account holders.

First, the RFI should update its offering document
to reflect the additional AEOI obligations and risks



created by GATCA. Generally, these disclosures
should enable existing and prospective investors
to make an informed decision whether or not to
retain/open their accounts with the RFI. This is a
legal requirement for any RFI that is regulated as
a mutual fund in the Cayman Islands. Starting on
January 1, 2016, the RFI will be required to col-
lect self-certifications as to tax residence from ev-
ery account holder and also from every controlling
person of an account holder that is a "Passive Non-
Financial Entity." The following year the RFI will
be required to report on any such person who is res-

ident in another party jurisdiction to the MCAA.

Second, the RFI should update its subscription
agreement to require any subscriber (a) to represent
and covenant that he/it will file all applicable per-
sonal income tax/corporate tax returns in respect of
his/its subscription for and ownership of securities
in the RFI, and (b) to indemnify and hold harmless
the RFI (and other relevant persons and service pro-
viders) from and against all loss, damage, liability or
expense such indemnified person may incur by rea-
son of that representation being false when made, or

any failure by the RFI to fulfill that covenant.

Third, the RFIs should consider taking a risk-based
approach on whether to close any existing accounts
by December 30, 2015 to avoid them being treated
as "pre-existing accounts" on December 31, 2015.
There is no de minimis threshold for individuals
whereas, like FATCA/IGAs, entity accounts not ex-
ceeding USD250,000 will be out of scope for sub-

sequent due diligence and reporting obligations. If

the RFI is not confident that the account holder/
controlling person is filing applicable tax returns for
his/its holdings in the RFI, the RFI may prefer to
close the account rather than become embroiled in
a subsequent tax investigation by that person's tax
authority as a result of the RFI's GATCA reporting.
Tax investigations may have adverse consequences
depending on how long it takes to resolve them
and what publicity they receive. These include a
distraction from management's other duties, legal
fees, reputational damage resulting in loss of capital
and/or difficulties with other financial institutions
and withholding agents, and prosecution. The RFI
and its directors or equivalent may face prosecution
if they are alleged to have committed an offense un-
der GATCA-enabling domestic regulations, such as
failure to make a report, filing an inaccurate report,
and failure to maintain proper records or to pro-
vide those records to or otherwise cooperate with

its competent authority in a timely manner.

FATCA is forcing RFIs to focus more closely than
ever before on their account holders' tax status. That
is, RFIs should now only open new accounts for ac-
count holders that have provided the prescribed tax
certifications and government identification docu-
ments. This documentation must also be in place
by June 30, 2015 for all pre-existing (i.e., June 30,
2014) high value accounts of individuals and a year
later for all pre-existing lower value accounts of in-
dividuals and all pre-existing accounts of entities.
RFIs should take the opportunity now to reflect

on what, if any, precautionary measures should be

taken to avoid being snowed in by GATCA.



ENDNOTES

1

Individual Income Tax Rates Table: http://www.
kpmg.com/global/en/services/tax/tax-tools-and-
resources/pages/individual-income-tax-rates-
table.aspx.

http://tia.gov.ky/pdf/Convention_on_Mutual_Ad-

ministrative_Assistance_in_tax_Matters.pdf.

http://www.oecd.org/ctp/exchange-of-tax-informa-
tion/multilateral-competent-authority-agreement.pdf.
http://www.oecd.org/tax/transparency/exchan-
geoftaxinformationagreements.htm.
http://www.oecd.org/ctp/exchange-of-tax-informa-
tion/taxinformationexchangeagreementstieas.htm.
http://www.oecd.org/ctp/exchange-of-tax-informa-
tion/2082215.pdf.
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Capital Gains And Small Business
Incorporation
by Pete Miller, The Miller Partnership,

Taxation Specialists

Contact: pete.miller@themillerpartnership.com,

Tel. + 44 (0) 116 208 1020

Introduction

Among the changes announced in the UK Chan-
cellor's Autumn Statement on December 3, 2014
were two little nuggets that came as a complete sur-
prise to most of us, relating to the tax benefits of
incorporating a small business. Apparently, we have
been advising our clients to avoid tax for many

years, without even knowing it! Who knew?!

There are two related new measures to restrict tax
reliefs available to businesses on incorporation: one
will restrict the availability of entrepreneur's relief
when transferring goodwill on incorporation; the
other will restrict the availability of tax deductions
for amortization of goodwill transferred to the suc-
cessor company on incorporation. Draft legislation
was published on December 3, and some minor
amendments were made following representations.
The new rules are in Finance Act 2015, which re-
ceived Royal Assent on March 26, 2015.

Capital Gains On Incorporation
(Finance Bill, Clause 42)

There are three mechanisms for incorporating a busi-

ness. If you transfer your business to a company in
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HMRC

HM Revenue & Customs

return for an issue of shares, you could claim incorpo-
ration relief under the Taxation of Chargeable Gains
Act (TCGA) 1992, Section 162, and the gain that
would have accrued on the disposal is instead deduct-
ed from the base cost of the shares. Or assets can be
gifted to the company, using the business asset gift
relief under TCGA 1992, Section 165. Neither relief

is affected by the December 3, 2014 announcements.

If you sell your business to the company, and the
business is a trade, you would have expected to
claim entrepreneur's relief and pay 10 percent capi-
tal gains tax (CGT) on the disposal. However, to
the extent that you transfer goodwill when you in-
corporate your business, i.e., you transfer the trade
to a company in which you are a shareholder, entre-
preneur's relief will no longer be available for dis-

posals on or after December 3, 2014, under new

TCGA 1992, Section 169LA.

Where there is a qualifying business disposal involv-
ing the transfer of a business directly or indirectly
to a close company, and the transferor is a related

party in relation to the company, then goodwill is

1"



not a relevant business asset for entrepreneur's re-
lief purposes, so the 10 percent CGT rate is not
available in respect of its disposal. In practice, this
means that it is unlikely that businesses with sub-
stantial goodwill will be incorporated using this
method, and people will revert to using the incor-

poration relief.

Whether a person is a related party in relation to a
company is defined by the corporation tax rules for
intangible fixed assets, in the Corporation Tax Act
(CTA) 2009, Part 8. The most relevant rule here is
that a participator in a close company is a related
party in relation to that company (CTA 2009, Sec-
tion 835(5)). And the definition of close company
includes non-UK resident companies that would

be close if they were UK resident.

The original draft legislation did not make any
provision for partners who might be retiring at the
point of incorporation. That is, if, instead of becom-
ing a shareholder of the company, a partner were
to retire at that stage, the draft legislation would
prevent him claiming entrepreneur's relief on what
would be, to him, a genuine arm's length disposal
of his interests in the trade. HMRC recognized that
this was not fair and the legislation published in the

Finance Bill does not apply to a retiring partner.

A retiring partner is defined as someone who is a
member of the partnership immediately before the
disposal of the goodwill in the business to the com-
pany but who will not be a participator in the com-

pany or in a company that has control of or holds

a major interest in the company, and no arrange-
ments exist under which that partner could become
such a participator. The exception also requires the
retiring partner to be a related party in relation to
the company by virtue of being an associate of the
relevant participators but only because they are also
members of the partnership from which he or she
is retiring. In order words, if the retiring partner is
associated by some other mechanism to those par-
ticipators, such as being related to them, the excep-

tion will not apply.

At first glance it does appear as though the unfair-
ness that had been identified is resolved. However,
this is not entirely true. Imagine a father and son in
partnership, where they decide that the father will
retire and the son will incorporate the business into
a company. Prima facie, the father would appear to
be a retiring partner as he is not going to become a
participator in the company. However, the reason
he is a related party in relation to the company is
not just because he is associated with his son as a
business partner; he is also associated with his son
as a relative (Income Tax Act 2007, Sections 993(2)
(b) and 994(1)). Therefore, in a commercial ar-
rangement with no intention to avoid tax or to get
any unfair advantage, the father is denied entrepre-
neur's relief because his son wishes to continue the
business in a corporate form. This seems exception-
ally unfair and very much only a partial answer to

the problem that was identified to HMRC.

Why is this change being made? The main advan-

tage of selling a business to a company is that this

12



leaves a debt due to the transferor, which allows
tax-efficient profit extraction from the company as
the debt is repaid. HMRC's view is that such sums
should be extracted from the company by more
"normal” means, such as dividends or salaries, so
this provision "removes an unfair advantage" (ac-
cording to the tax information and impact note
(TIIN)) and "supports the government's objective
to have a fair tax system" (from the explanatory

notes to the draft legislation).

Changes To Goodwill Amortization Relief
(Finance Bill, Clause 26)

On incorporation (whether you claim incorpora-
tion relief or not), the goodwill transferred into
the company should appear on the balance sheet
at market value, as acquired goodwill on a business
acquisition. The amortization or impairment of
that goodwill is generally allowable for tax purpos-
es under the accounts-based tax rules for corporate
intangibles in CTA 2009, Part 8. This advantage is
being removed in respect of transfers of intangible
assets to connected companies on or after Decem-
ber 3, 2014 — unless a contract for the transfer had
become unconditional before that date — by CTA
2009, Sections 849B to 849D.

Section 849B applies to goodwill or similar assets
acquired by a company from an individual who is a
related party in relation to the company, or from a
partnership where at least one member is a related
party in relation to the company. If the transfer was
before March 24, 2015, only a direct transfer of as-

sets is caught by the new legislation. For transfers

on or after that date, both direct and indirect trans-

fers are caught.

In these rules, a "relevant asset” means goodwill,
customer information, customer relationships, un-
registered trademarks or other signs and licenses
in respect of any of the above assets, relating to
the business or part of the business that is trans-
ferred to the company. So the legislation does not
just apply to goodwill (although it will be the most
common case) but also to these other assets which
are considered, by HMRC at least, to be closely
related to the goodwill. For example, an unregis-
tered trademark is considered part of the goodwill
of a business, as highlighted in //iffe News & Media
Limited (TC02365).

In the simplest case, Section 849D then applies to
deny any deductions for amortization or impair-
ment of the goodwill. Section 849D also treats any
debit arising on realization of goodwill as being a
non-trading debit. So if the goodwill is realized at a
loss, the debit appears to be allowed for corporation
tax purposes, but as a non-trading debit the avail-
ability to set it against other profits of the company,
particularly in prior accounting periods, is restrict-
ed. It is also unclear whether the debit would be
by reference simply to the accounts debit or to the

unamortized tax figure.

Section 849B recognizes that goodwill transferred
on incorporation could have been acquired in previ-
ous arm's length transactions. In such cases, Section

849C ensures that some deductions are allowed in

13



the company for amortization, ezc., by applying a
factor (the appropriate multiplier (AM)), to the de-
duction (D) in the P&L account. D is determined

by ignoring any previous application of s849C.

AM is a fraction whose numerator is the "notional
accounting value" of the goodwill, as if GAAP-com-
pliant accounts had been drawn up by the transfer-
or immediately prior to transfer of the business to
the company, on the assumption that the business
was a going concern. The denominator is the total
goodwill recognized by the company, whether capi-

talized or recognized in determining profit and loss.

This is not a favorable calculation, as the notion-
al accounting value will usually be the amortized
cost of the goodwill arising on previous third-party
business acquisitions, whereas the capitalized ex-
penditure in the company's accounts might well be
substantially greater. So any enhancement to previ-
ously acquired goodwill prior to incorporation is

not recognized by this calculation.

On realization, any debit (again, ignoring previous
applications of Section 849C) is also multiplied by
AM to determine the proportion that should be
treated as a non-trade debit. The rest, relating to
goodwill originally acquired from third parties, is

treated normally.

In the Autumn Statement document, the change
is described (at 2.146) as being to "restrict unfair
tax advantages on incorporation” and is listed un-

der the main heading of "Avoidance and Evasion."

The TIIN refers to the removal of an unintended
tax benefit and the notes on the draft clause sug-
gest that this increases the fairness of the tax sys-
tem, putting such incorporated businesses on a par
with unincorporated businesses — which cannot
claim amortization of intangible fixed assets — and
with businesses that started in a company — which
cannot recognize internally generated goodwill.
This last point is fair comment, but my view is that
there is a degree of intellectual dishonesty in the
references to unintended advantages and to listing
this as an anti-avoidance measure. While the ef-
fect of incorporation might have been unintended
originally, the legislation is unchanged since April
1, 2002, and I do not believe it has taken HMRC
12 years to spot this apparent "unfairness." A more
honest approach would be to say openly that we
cannot afford this generous tax treatment on incor-
poration, and the relief is being withdrawn. To re-
fer to it as being somehow accidental and to list it
as avoidance is, in my view, not just dishonest but
completely unacceptable behavior by a democrati-

cally elected government or its civil servants.

Several representations made to HMRC suggested
that it would be simpler if the goodwill and simi-
lar assets were treated as if they were pre-Finance
Act (FA) 2002, i.e., assets within the capital gains
regime, rather than being assets that are effective-
ly only partly within the corporate intangibles re-
gime. HMRC said that permitting deductions on
disposal was more flexible than would be available
if these assets were dealt with as if they were pre-
FA 2002 assets, which is why they did not make

14



any changes to the draft legislation. We appreciate
the point they make, but would have thought that
treating such goodwill as if it were a chargeable as-
set would just be an awful lot simpler as the regime
is well understood. I, for one, would have accepted
this as a fair trade-off for a slight loss of fairness,

given the increased simplicity.

The practical effect might well be relatively small.
While I am aware of a number of cases where peo-
ple have incorporated their businesses, and were
conscious of the potential tax advantage in terms of
the tax efficiency of amortization of goodwill, this
has not, generally, been a main driver for incorpora-
tion. In my experience, most, if not all, incorpora-
tions are carried out mainly for purely commercial

reasons, and any tax benefit is additional.

Are The Changes Too Wide?

A criticism of both measures is that they apply
even where the company and the unincorporated
business are not under the same economic own-
ership, which is definitely the thrust of the new
provisions. If I incorporate my business into a
company which I wholly own, the rules will ap-
ply so that I cannot claim entrepreneur's relief on
selling my business to the company, at least so far

as the goodwill is concerned, and I will not get

corporation tax relief on amortization of good-
will and similar intangible assets. This is the new,

"fair" result.

But what if I sell my business to a third-party com-
pany in return for shares in the company? The en-
trepreneur's relief point may not matter, if I can
claim incorporation relief. But is it fair that the
corporation tax deductions for amortization of
goodwill should be denied to the purchaser, which
is buying a business at arm's length? You might ar-
gue that this is not a related party transaction, as
I am not transferring the goodwill to a company
of which I am a participator, as I do not become
a participator until the transfer. However, that is
not HMRC's view, or the First-tier Tribunal's, as
demonstrated by HSP Financial Planning Limited
(TC00982), where the incorporation of a business
into a company owned by one of the employees,
i.e., not owned by the owners of the business, was
held to be a related party transaction for these pur-
poses, because there was a commitment for the
company to issue controlling shareholdings to the
transferors. The new rules might inhibit commer-
cial transactions, as either I will be forced not to
take a shareholding in the company, or the com-
pany will pay less for my business because it will

not get the benefit of the amortization.
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Topical News Briefing: Indian
Government Announces New

GST Push
by the Global Tax Weekly Editorial Team

As reported in this week's edition of Global Tax
Weekly, in the latest installment of a tale as old as
time (or at least as old as a couple of decades), it was
announced that legislators in India will attempt to
further progress legislation on the introduction of
a goods and services tax (GST) in the country in
the next parliamentary session. (This will first re-
quire a constitutional amendment to allow state
authorities to tax services, requiring the support of
two-thirds of lawmakers and around half of state
leaders — no mean feat in itself, given the diverse
and often fractious relations between the state and

central governments.)

The announcement of the next push towards the
GST by Finance Minister Arun Jaitley on March
25 once again signals the Bharatiya Janata Govern-
ment's determination to succeed where countless
other governments have failed, and to ignore the
battered and bloodied bodies of previous finance

ministers littering the path.

Following the BJP's entry into power in May 2014,
Jaitley used his maiden Budget speech to flag up
GST as a priority, and expressed impatience at the
ideological and logistical differences that were pre-

venting the issue from advancing.
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"I have discussed the matter with the States, both
individually and collectively," he said. "The debate
whether to introduce a [GST] must now come to
an end. We have discussed the issue for the past
many years. This will streamline the tax administra-
tion, avoid harassment of the business, and result
in higher revenue collection both for [the central

Government] and the states."

Part of the problem stems from the fact that the in-
direct tax landscape in India is highly fragmented, as
indeed is the entire political system. To understand
India, you need to look back at its history, and realize
that far from being a uniform "whole" with a coher-
ent identity, the modern concept of "Indianness” is
one that has been invented by the British, during
their colonial rule of "British India," which com-

prised what is now India, Pakistan, and Bangladesh.

Against this background of often diverging needs,
wants, political and religious inclinations, and dis-
tributions of natural resources, one can see why the
removal of state freedoms to set their own tax rates
(which to a degree is what GST would effect) might
be something of a sore point. Under the current
system, taxes on supplies of goods and services are
levied under various different laws, are imposed at
either state or central level (or both), and, where im-

posed by the former, can be subject to manipulation.

Generally speaking, the central Government collects

taxes on income (other than agricultural income) and
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customs duties, export duties, excise taxes, capital
gains tax, inheritance tax, estate duties, Central Sales
Tax (CST), Services Tax, and Central VAT (CEN-

VAT), and levies other transaction-based taxes.

State-levied taxes include VAT, specific sales taxes,
agricultural income tax, stamp duty, land tax, pro-
fessional tax, entertainment and gambling taxes, the
luxury tax, certain entry taxes (octroi), and related
state surcharges. There are further taxes at local level,

but these do not generally include sales taxes as such.

VAT was intended to replace this panoply of dif-

ferent sales and excise taxes and thereby prevent

the ramping up of prices as a result of cascading
sales taxes. Additional benefits of the VAT were to
include reduced complexity and bureaucracy and
the creation of a more level playing field between
states. The GST would look to pick up where the
VAT failed.

Whether Arun Jaitley and the BJP will bring the
tax to fruition remains to be seen. However, with
so much still to do, even the revised implementa-
tion timetable of April 2016 is looking a little opti-
mistic. However, stranger things can, and often do,

happen in the Indian tax system.
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STEP Roundtable Commentary
Hawksford

Portions of this article are based on an article which first
appeared in the STEP Journal, Volume 22/Issue 10

Following the STEP Journal roundtable, held in
October 2014, Jacqueline Low (Chief Operating
Ofhicer, Hawksford Singapore) and Leon Keen (So-
licitor, Hawksford Switzerland) discuss issues raised
at the meeting, and their impact on trusts and trust

service providers in these two key jurisdictions.

Major Changes To The Trust Environments
In Singapore And Switzerland

Jacqueline Low: Singapore has witnessed signifi-
cant changes in recent years and its ability to adapt
has seen it emerge as a leading wealth management
hub. With governments worldwide signing up to
various transparency initiatives, the impact on cli-

ent confidentiality is global and far-reaching.

The most recent transparency agreement signed
by the Singapore Government and the US was the
FATCA Model 1 IGA in December 2014. Whilst
some jurisdictions signed the Model 1 IGA earlier,
Singapore indicated early it was prepared to com-
mit. This desire to be compliant and an interna-
tional player in the wealth management arena has
translated into a number of recent industry chang-
es. Corporate Service provider regulations are also

subject to enhancements by the Accounting and
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Corporate Regulatory Authority (ACRA) in re-
sponse to AML/CFT transparency requirements.

Leon Keen: There have been significant changes in
the Swiss financial sector. Many senior practitioners
say that the working environment they operate in
now has changed beyond recognition compared to

10-15 years ago.

Banking and, by extension, client confidentiality,
rather than secrecy, has a very long tradition in
Switzerland in the same way that privacy rules are

prominent in many other aspects of Swiss society.

Having said that, there is a consensus that the tra-
ditional Swiss banking confidentiality has been
abused in the past. A number of attacks on this
concept from other nations wishing to pursue tax
offenders from their own countries, most promi-
nently from the US, as well as a number of data
leaks to the press and foreign tax authorities, have
led to an erosion of this principle to an extent

that some commentators say that Swiss Banking
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confidentiality in the historical sense will have all

but disappeared in 2017.

Separate from this is the domestic duty of confi-
dentiality imposed on professionals (of all sorts)
in relation to their clients, which the Swiss parlia-
ment recently refused to dilute and therefore still

stands strong.

Swiss service providers are very aware of the ten-
sion between the demands for transparency and
the rights of their clients to keep their financial

affairs private.

Privacy Concerns Relating To The EU's
Trust Register

STEP Journal gives some background on this:

"In February 2013, in response to the international
Financial Action Task Force's (FATF's) new recom-
mendations to combat money laundering and ter-
rorist financing, the European Commission adopted
proposals to amend the EU's Third Anti-Money
Laundering Directive. A year later, the European
Parliament voted in favour of a provision that brings
trusts into line with the Fourth Anti-Money Laun-
dering Directive's transparency requirements. The
outcome of the vote is that ultimate 'owners' of com-
panies and trusts would have to be listed in registers
in all EU countries and, controversially, those regis-

ters may be public.

Negotiations at EU level to reach political agree-

ment on this issue, including if those registers will

be public, began in October 2014 and resulted in
the publication of the EU's Fourth Money launder-
ing directive and its associated regulations on 15th
January 2015.

Importantly, the mandatory register of trusts ap-
plies only to taxable trusts and will not be public.
These strict limitations were a positive outcome.
Companies and foundations, however, will find
their information on the register will be made avail-

able to those with a 'legitimate interest'."”

Implications Stemming From The EU's
Fourth Money Laundering Directive For
Potential Mandatory Registration Of
Beneficial Ownership of Trusts

Jacqueline Low: At present there isn't a similar
piece of legislation on the horizon in Singapore,
but industry professionals are watching intently on
how this will play out in the EU and what implica-

tions this will have on its clients.

With other industry professionals, we have been
discussing ways to structure clients' assets so they
are not unduly subject to personal risk should there
be a decision to introduce a public register. Like
our colleagues overseas, we think the idea would

trigger much debate in Singapore.

Leon Keen: In Switzerland, the biggest legislative
concern around clients is the automatic exchange of
information between OECD tax authorities from
2017. Like many other countries, there are con-

cerns about what will happen to the information
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once it is disclosed and whether the authorities of
other countries will have sufficient systems in place
to protect this information from being accessed by
third parties. We have been helping clients from
a variety of jurisdictions to develop their arrange-
ments to preserve their confidentiality against non-

governmental parties.

There are of course bilateral tax assistance treaties
with other countries already in place, among them
the UK/Swiss agreement, which is seen as a mixed
blessing. One of the options under the agreement
was not to disclose an undeclared bank account to
HMRC but to let the Swiss Bank collect deduc-
tions to be passed on to HMRC, without reveal-
ing the details of the account holder. This option
was often perceived by taxpayers as a way of paying
a higher fine in the form of the deductions, but
of staying anonymous in return. It seems HMRC
have recast their view on this. If the taxpayer choos-
es this option, the Swiss banks are no longer under
an obligation to disclose the account to HMRC.
However, in HMRC's view, the taxpayer remains
under a duty to declare any such ongoing deduc-
tions by the bank. This of course may lead HMRC
to investigate more fully. As the bank accounts, or
the wider affairs of the taxpayer, are in many in-
stances not fully regularized by the payments under
the UK/Swiss agreement, we have helped taxpayers
to use the Liechtenstein Disclosure Facility (LDF)
where they have already used the UK/Swiss treaty.
Fortunately, this often results in no or very little ad-
ditional tax becoming payable and ensures that the

taxpayer's affairs are fully disclosed.

Potential Concerns Regarding Commercial
Access To Public Trust Registers

Jacqueline Low: With increased technology comes
the risk associated with it. Cybercrime is a real
problem faced by all countries and Singapore is not
spared. According to the most recent International
Monetary Fund data, Singapore is the third richest
country in the world. This makes Singapore a target
for cybercriminals. Singapore must continue to be
watchful and do everything it can to fight cyber-
crime by putting in place tougher, stricter safeguards
and being one step ahead of cybercriminals. With
the push for transparency and information sharing,
we must be mindful about the risks to companies
and clients. Emails can be intercepted, websites and
databases hacked into, and personal and private in-
formation accessed and manipulated. Sometimes
lives are at stake because high net worth individuals
(HNWIs) and their families become targets. While
it is difficult to control everything, what we can do,
and are doing, is ensuring that client information is
kept confidential until it is a regulatory or legisla-

tive requirement for it to be shared.

Leon Keen: As a result of the tradition of banking
privacy, and particularly since the various instanc-
es of theft of client data in Switzerland and Liech-
tenstein, the financial sector is very concerned
about cyber security. Swiss professionals are under
very strict obligations to safeguard client data. The
data thefts, however, concerned rogue employees
rather than outside attacks. Swiss banks are gener-
ally regarded as well fortified with very sophisti-

cated systems.
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Cyberattacks have so far not extended to govern-
ment data. The thoroughness with which the Swiss
public sector is funded and operates, coupled with
the long tradition of protecting the private affairs of

individuals, is cause for encouragement.

The Individual's Right To Privacy
In Conflict With The Government's Need
For Transparency

Jacqueline Low: There should be a balance between
the authorities' need for information for tax dis-
closure and an individual's right to enjoy a private
life. Asian culture has strong values around mod-
esty and humility, displays of bragging are frowned
upon, and confidentiality is key. Additionally advi-
sors have to be mindful of different political regimes
in the world and the concerns for many HNWIs,

which is the seizure of their assets.

Leon Keen: Many Swiss citizens were astonished
that some German authorities bought data which
had been appropriated illegally from Swiss banks,
to pursue German taxpayers with undisclosed as-
sets in Switzerland. From the Swiss Government's
perspective there appears to be less focus on ob-
taining information by unconventional means,
possibly because state finances are not as stretched
as in other countries. The emphasis at the moment
is on a regime of voluntary disclosures, which has
been running very successfully. Under the system
individual taxpayers have a single opportunity to
avail themselves of a tax amnesty, as long as they
disclose fully the ten years leading up to the dis-
closure. Heirs only have to look back three years

in relation to inherited estates.

Are Singapore And Switzerland
Suffering As A Result Of Recent
Transparency Initiatives?

Jacqueline Low: As an IFC, Singapore is consid-
ered a mid-shore jurisdiction; it provides a "half-way
house" between offshore and onshore. This works
incredibly well in adapting to today's environment.
Singapore has signed up to international tax coop-
eration agreements and has announced that it has
criminalized certain tax evasion activities. With nu-
merous DTAs, low tax rates, a strong legal system
and good infrastructure, many clients are looking to
create real substance in Singapore. Whilst the impact
of higher compliance is ongoing, wealthy clients see
Singapore as a gateway to investment in India and
Southeast Asia. In addition to the social demographic
and wealth distribution changes through generations,
we are seeing an increase in demand for professional

advice on corporate and family governance.

Leon Keen: Although the Swiss marketplace has
emerged with some bruises from the fallout of the
financial crisis and subsequent pressure from foreign
governments, it is still in remarkably good shape. It
is estimated that over a quarter of worldwide private
wealth is still held here. The Swiss financial sector
is recalibrating to shed connotations of undeclared
money and to focus on its traditional strengths of
high levels of client service, financial sophistication
and stability. Unrest in other regions has led to an in-
flux in investment in the Swiss franc as well as funds

under management in recent months.

ENDNOTE
]

Hannah Downie, "Client Confidentiality Under At-
tack," STEP Journal, Volume 22/Issue 10.
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Country-By-Country Reporting
Is Here
by Kurt Wulfekuhler, Peters Advisors

At the February meeting of the Group of Twenty
("G20") Finance Ministers in Istanbul, the Organisa-
tion for Economic Co-operation and Development
("OECD") provided an update on efforts to combat
base erosion and profit shifting ("BEPS"), including
the OECD's new Guidance on the Implementation of
Transfer Pricing Documentation and Country-by-Coun-
try Reporting. The implementation recommendations
follow the OECD's development of a three-tiered
approach to documentation comprising a master file
available to all relevant tax administrations; a local file
for each country; and a country-by-country ("CbC")
report, providing for each tax jurisdiction in which
the multinational enterprise ("MNE") does business,
the amount of total revenue, profit before income
tax, income tax paid and accrued, headcount, capital,
retained earnings, and tangible assets, along with a

functional matrix for the group.

If you like transfer pricing documentation, you are
going to love CbC reporting. The new report will
require large taxpayers to provide financial informa-
tion about each of their jurisdictions and functional
information about each of their entities, which will
be shared with an array of tax administrations. This
increased transparency is intended to assist revenue
bodies in assessing transfer pricing risks, deploying
audit resources most effectively, and targeting their

audit inquiries.
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Taxpayers have expressed concern that the infor-
mation could be used for other purposes, but now
that CbC reporting is here, they will need to accept
the reality of the CbC report. That means collect-
ing and reporting the necessary information and
considering carefully their current transfer pric-
ing structures and transfer pricing documentation
to make sure that they support the distribution of

profits among members of the group.

While the CbC report requires a considerable
amount of information, it could have been worse.
That may come as little solace to taxpayers faced
with the new reporting requirements, but the
OECD originally considered a much larger set of
information in its model template, including relat-
ed-party royalties, interest, and service fees. Still,
the juiciest bits from the initial template remain.
Profit before income tax, income tax paid, income
tax accrued, headcount, and tangible assets will all

be reported by jurisdiction.

Atarecent conference, Brian Jenn from the US Trea-

sury Department indicated that the United States
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will develop a reporting form in line with the CbC
template. Based on other past comments from Trea-
sury and the Internal Revenue Service, replacement
of existing US documentation requirements with
the master file and local file elements of the new
OECD documentation guidelines seems less likely.
Taxpayers, though, may wish to consider a master
file and local file approach to manage their global
transfer pricing documentation provided they also

meet the US principal-document requirements.

The OECD established an exemption for smaller
MNEs. The CbC report will not be required for
MNE:s with total revenues less than EUR750m (ap-
proximately USD816.5m, or equivalent in domestic
currency) for the immediately preceding fiscal year.
The OECD recommends that the first CbC reports
be required for fiscal years beginning on or after Janu-
ary 1, 2016. Thus, an MNE with revenues equal to
or greater than EUR750m in a fiscal year ending De-
cember 31, 2015, will be required to file the CbC
report for the 2016 fiscal year. The OECD recom-
mended allowing taxpayers one year to prepare and
file the report, so the first reports will be due by De-
cember 31, 2017. The reports are to be filed annually.

The CbC report will be filed in the jurisdiction of
residence of the ultimate parent of the MNE. To
safeguard the use of the CbC report for its intend-

ed purposes, countries participating in the BEPS

project agreed to the following conditions for ob-

taining and using the CbC report:

» Confidentiality;
= Consistency; and
= Appropriate use.

The participating countries agreed that they should
have in place legal protections for the confidential-
ity of the report. They also agreed to apply the re-
porting requirement consistently across MNE par-
ent entities resident in their jurisdiction and they
should use the standard template, without adding or
removing required information. Finally, they agreed
that they should use the CbC report for assessing
high-level transfer pricing and other BEPS-related
risks and that they should not propose adjustments
to income according to an income allocation based

on data from the CbC report.

The implementation guidance on transfer pricing
documentation marks an important early action by
the G20 and the OECD on the BEPS initiative. The
OECD has moved beyond policy and discussion
documents to recommendations for implementing
changes. The implementation guidance shows that the
G20 and the OECD are delivering on their promises.

Expect more to come. Taxpayers will want to prepare.

The views expressed herein are those of the author and

do not necessarily reflect the opinions of the Firm.
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Avoiding Pitfalls In Mutual
Agreement Procedures

by Dr. Alexander Voegele and Philip de Homont,
NERA Economic Consulting

Contact: Alexander.Voegele@nera.com, Tel. + 49
69 710 447 501; Philip.de.Homont@nera.com,
Tel. + 49 69 710 447 502

This case study shows how to defend a case in Mutual
Agreement Procedures, when a few things went wrong

during a field tax audit.

An Urgent Call

One evening at 6:00pm we got an urgent telephone
call that would occupy us for the rest of the day —

and many months to come.

The hard lessons on Mutual Agreement Procedures
(MAP) that the client learned over this time can

help other taxpayers avoid certain pitfalls and view

MAP a bit differently.

What Happened?

Two years eatlier, the client, a large multination-
al company with several German subsidiaries and
rather conservative transfer pricing (TP) proce-

dures, came under audit.

One of these subsidiaries had been established to
furnish a new business line, but so far had been

loss-making for several years. As the shareholder
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wanted to retain some flexibility, the subsidiaries

did not share a tax group (Organschaf?).

The group came under a field tax audit, conduct-
ed by a team comprising several auditors from
the Federal Tax Office and dedicated TP special-
ists. This is not atypical in Germany, especially for

"large" groups.

The group had excellent in-house tax specialists and
had been assisted by a Big Four tax firm. The audit
progressed smoothly, and for two years the focus

was on VAT and income tax.

Then everything went wrong,.

The auditors started to look at the loss-making
company. At this point the client was still confi-
dent that maybe this single issue could be settled
in the "final meeting" of the audit. At worst,
they thought they could always rely on the man-
datory inner-European arbitration to avoid dou-

ble taxation.
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However, the local state field tax auditor insisted
that ongoing losses could not be accepted for a
"routine sales company" like this one. And so the
tax assessment from the local tax office arrived: a
correction to positive profits for this company for

seven years. The amount was gigantic.

Many weeks of discussions followed. The field tax
audit report was sent by the tax authorities, but the
client did not want to accept it. And yet the auditor
did not budge. The tax assessment notice came in;

nobody could believe what had happened.

On the evening of the last possible day for filing an
appeal against the tax assessment notices, the client
decided to call us. We were engaged by 8:00pm and
submitted the appeal by 11:00pm — with "reasons
to follow shortly."

Untangling The Disaster
We quickly needed to identify the reasons why the

company was loss-making to begin with, and how

this relatively simple fact could sour the entire audit.

After conducting several interviews and reviewing all
the associated documents it became apparent that:
(1) The group had manufactured these products
in several factories outside Germany. The
transfer prices to Germany had been calcu-
lated on a cost-plus basis. The margins had
been benchmarked, and this was presented as
a TP documentation (both in the European

master file as well as in the German local

file);

(2) 'The documentation was based on testing the
manufacturing companies as the tested parties.
They were considered "routine." The documenta-
tion did not specify whether the German entity
had to be qualified as routine or non-routine;

(3) On the other hand, the German field tax au-
ditor treated the German entity as a routine
company. Because of this approach, he did not
accept the seven years of losses, and instead
used a Return on Sales margin. He calculated a
minimum required profit, based on the lower
quartile of the interquartile range of compa-

rable Transactional Net Margins.

All this resulted in a tremendous adjustment: Seven
years of losses were adjusted to a positive margin.
The "too low" profit was then translated into a
present value, e., it accrued further interest for the

intermediate period.

The First Argument
We tried to argue that the German entity could not
be regarded as a pure routine company because it

had non-routine character.

In such cases, the investments, losses, and future profits
should be shared between the non-routine entities and
IP owners of the group. We tested the results of several
non-routine companies and IP owners, and found

that this argument would have justified the losses.
However, this argument was not fully in line with

the group's thinking and with the master file. We

were not allowed to use this argument.
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The Appeal

We further argued that the German entity was entre-
preneurial in investing on its own behalf; future prof-
its would balance the investments in the current loss-
making period. We developed a range of arguments
for why the entity had to incur sunk costs several times

and why new investment periods started each time.
We filed the appeal.

At this point the tax department company was still
optimistic that there was little risk. After all that
was what the MAP and European Arbitration were
for, and there was little tax difference between the

involved countries.

So we only received a very limited budget for meet-
ings with the various auditors. We could only conduct
discussions via phone, but nevertheless we convinced
the central field tax auditors, the state tax auditors
and the Federal tax auditors of the merits of the ap-
peal. Yet the local tax auditor and his tax office (in
another state) were not willing to accept the appeal.
n If the local state tax auditor and his tax office
cease cooperating with the taxpayer or the central
tax audit, something has gone seriously wrong;
» In this case several meetings are necessary to
mend things, and a completely new report will
be necessary so that everyone can keep face and

find a common basis.

Descending Into Mutual Agreement
Procedures

And so the MAP that the client had been so opti-

mistic about started.

We had to find the right country and company for
counter-adjustments due to the fact that the prod-
ucts had been manufactured by several companies
in several countries. Also the recipients of license
fees and service fees were located in several coun-
tries. The application was filed to the local tax office
and copies were sent to the Federal Tax office. This

initiated the — typical — "technical tennis":

The local tax office argued that the income adjust-
ment had to be treated as deemed dividend distri-
bution to the parent company. Therefore we should
have called for MAP with the country of the parent
company. However, the parent company was not
actually delivering anything to the German com-
pany — only the sister companies were. After several
weeks we could convince the tax authorities that
the country with the corresponding adjustment had

actually been the right counterparty for the MAP.

The Federal Tax offices called for additional infor-
mation — despite the fact that the requested infor-
mation had already been provided. We had to send
the same information a second time, which meant
that the formal start of the procedure began late.
These games had to be accepted as the Competent
Authorities need more than two years, due to the

very tough work burden on them.

Luckily we could finally agree on the correspond-
ing country which was one that the German au-
thorities met with more than once per year. Un-
fortunately, however, the relations between the
Competent Authorities were somewhat strained

due to outside factors.
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Dozens of other cases were pending. Every such
case is complex (otherwise there would have been
no need for the MAP). Before each meeting, we
had to remind and inform the Competent Author-

ity before each meeting of the facts of our case.

Due to the length of the procedure (five years for
the tax audit period, more than two years of audit,
and more than two years of MAP), the case is ten

years old.

On the one hand, German tax authorities book
the adjustments for the year of event, i.e., for fiscal
years that are six to ten years in the past. From there
they conduct a so-called "plus-minus calculation”

for the intermediate years.

On the other hand, the foreign tax authorities book
the adjustments for the year in which a compro-

mise is reached.

In the time since the first losses, the group had been
restructured twice. Any adjustment of the prior fis-
cal years would have led to effects on the restructur-
ings, z.e., capital gains, unusable losses, or returns

for certain profit-participating loans.

Therefore the most important factor had been to
find the right years for the adjustments in both

countries. We had to consider that the interest on

the adjustment would be payable in Germany —
but would not be reimbursed in the counterpar-

ty's country.

After two years of negotiations, we accepted a delay
of the MAP in order to find the right booking dates

and interest treatment.

We preferred the MAP to the arbitration procedures
because we would not have had the opportunity to
convince the arbiters of the right years of booking

of adjustments.

An Unexpected Result

After lengthy discussions with the field tax audi-
tors, a compromise was been found. The client
received adjustments and corresponding counter-
adjustments from the MAP — which led to a posi-
tive overall reimbursement (although not enough

to cover all consultancy fees).

We counted this as a great success.

We are convinced that we would have achieved an
equally good or better result by preparing decent
documentation in the beginning of the procedure.
Nevertheless, the client, its in-house tax depart-

ment and its tax lawyers were, after years of tedious

fighting, more than happy with the outcome.
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Topical News Briefing: CCCTB

Back From The Grave
by the Global Tax Weekly Editorial Team

Upon finishing his term as the EU Tax Commis-
sioner, Algirdas Semeta's parting wish was that the
work that bested him be taken up by his successor.
Semeta gained a reputation as an ambitious reform-
er in Europe, but rarely a supported one. His two
key plans, for a financial transactions tax (FTT)
and a common consolidated corporate tax base
(CCCTB), failed almost entirely, and by the time
he left office, the CCCTB was dead and buried and
the FTT talks had flaclined. His CCCTB was re-
jected almost outright, seen as an attack on states'
rights to set their own tax policies. And, after years
of failed talks, the FTT's few remaining support-
ers have now apparently lost interest; just ten states
haven't ruled themselves out yet, and, lately, states
called for one nation to take forward the talks, but

none seems invested enough to do so.

Pierre Moscovici, who was French Finance Minister
until 2014, hasn't long been in the job, and — be it
due to a change in circumstances or approach — his
efforts haven't met the same resistance. He might
have taken to banging the same drum, but he seems
to be a Commissioner steering the rabble, rather

than one hoping to rouse one in vain.

A recent debate scheduled with Members of the Eu-

ropean Parliament (MEPs) by all accounts wasn't
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much of a debate at all; there was broad support
from MEPs for Moscovici's new corporate tax plan,
and in particular for the disclosure of tax rulings
between EU states, intended to respond to public

opprobrium about multinational tax arrangements.

However, what appears to be commonly missed,
amid all the media hype surrounding the "Lux
leaks," is that the tax rulings were agreed by the
states, and not dictated by the companies now fac-
ing public ire. These rulings, intended to increase
tax certainty for the world's largest corporations,
are arrived at after full transparency from the com-
panies on their arrangements to arrive at what are
agreed to be arm's length prices. Surely, then, the
companies can only be said to be fully compliant
in their affairs — after engaging one government (or
more) for advance certainty — and it should instead
fall entirely to governments and the Commission

to answer any wrongs.

Indeed, looking at the measure in the context of larg-
er EU reform, this particular initiative seems more
geared at limiting tax competition between states
than tackling the affairs of any one company. The
problem has been that when such deals are agreed
unilaterally, they can have an impact on another
member state's tax base without that state's knowl-
edge, preventing it from intervening. Perhaps trans-
parency has been a long time coming then, but is
having the full disclosure of tax rulings the answer,

or a self-defeating recipe for chaos?
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Take Apple, whose products are so ingrained in
our everyday lives that surely most countries in the
world can stake some claim. Now put one country
in charge of arriving at a fair split (on the basis of
tax rules ill-equipped for the modern era) and ask
the others if they all agree with its judgment. In
the EU — keeping with the example of Apple — this
could mean achieving consensus among as many as
28 states — and what's more MEPs want to take the
plan global. It's difficult to see that any good can

come of it.

The measure may instead be another ill-conceived
initiative to support the Commission's long-target-
ed objective of achieving tax harmonization — and
one that's so far managed to pass largely under the
radar. Indeed, it was only recently that the link be-
tween tax harmonization and tax rulings was clearly
drawn. The summary released following the MEP
debate was that MEPs believe "unfair tax compe-
tition has the potential to distort competition be-
tween companies and could lead to a 'race to the

bottom.'"" The answer, said Moscovici and some

MEDPs, was Semeta's CCCTB.

The two matters — tax ruling transparency and har-
monized corporate tax rules — do not seem particu-
larly linked at first glance. But, while the CCCTB

would infringe on states' fiscal sovereignty, the

CCCTB could potentially unlock an option — not
widely publicized — to more "fairly" split a compa-
ny like Apple's revenues among EU states, perhaps
solving the issues that could not otherwise be solved
through anything other than a horrendously com-
plex multilateral ruling. (Unilateral rulings already
typically take over a year, and sometimes several
more, to agree.) A common consolidated corporate
tax base would enable the adoption of a formulary
apportionment approach to taxing multinationals,
which, say proponents, would eliminate the poten-
tial for the manipulation of arm's length prices, and
instead apportion revenues based on the location of
the group's operations, and specifically the domes-

tic company's sales, assets, and/or payroll.

While it would be a controversial deviation from
the mainstay arm's length principle, the proposal
could be sold by Moscovici as a win-win for mem-
ber states, and the CCCTB, at least, has been placed
firmly back on the EU reform agenda, seemingly

with at least some support from MEPs in Brussels.

Despite it being unpopular during Semeta's time,
perhaps now with the ongoing international debate
surrounding how to tax the world's largest multi-
nationals the CCCTB proposal has more longevity
this second time round than many expect, even if it

does meet a similar fate.
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A UK Budget Too Good To Be True?
by Jason Gorringe, Global Tax Weekly

The ruling Conservative Party in the UK, alongside
its coalition partner the Liberal Democrats (Lib-
Dems), released its sixth Budget earlier this month,
including long-called-for tax cuts for the oil and
gas industry; further personal income tax relief,
particularly for low earners; and higher taxes on the

banking sector.

But with an election around the corner, one has to
wonder how much one can really rely on what has
been announced to predict what the UK landscape
will look like in even a year's time. Much will de-
pend on the outcome of the election on May 7, with
questions about how the fiscal deficit will be tackled

unsurprisingly going unanswered up to now.

For businesses, a number of questions remain un-
answered, such as what will happen to the Annual
Investment Allowance, which is seen as critical to
companies' investment decisions. In his Budget,
Chancellor George Osborne only went as far as to
pledge that an enhanced tax break will be retained
for companies, but he was guarded on disclosing at
what level the Allowance would be set. The Conser-
vatives would flesh out the plans later in the year,

but only if the party returns to power.

Then there are the questions surrounding the new
Diverted Profits Tax (DPT) — the UK's contribu-

tion to the current anti-base erosion and profit
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shifting policy talks, which met a frosty reception.
Businesses have warned the Government that the
proposed system is overly complex and the UK risks
"jumping the gun" on action before the OECD has
completed its review of global tax rules. Neverthe-
less, Osborne confirmed the levy's introduction
from April 1, and revised legislation has been en-
acted in the Finance Act 2015.

Briefly, changes have been made to the DPT to nar-
row the notification requirement; to clarify rules
for credits against tax payments overseas; to clarify
the conditions under which a charge can arise; to
set out specific exclusions; and to amend provisions
relating to the treatment of the oil and gas sector.
Just days after the levy came into force, the tax
community is still coming to terms with whether
the changes will address their concerns. Whether
it will stand the test of time will largely depend on
whether power changes hands — and political gurus

think it just might.

Indeed, the Conservative Party, which was forced

to team up with the minority LibDems and form a
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coalition government to enter power, faces an uphill
election race. The UK Independence Party (UKIP),
generally regarded as right wing even though it has
recruited some supporters from the left-wing La-
bour Party, has gained support during the finan-
cial crisis, and while it isn't considered a frontrun-
ner by any stretch, UKIP could secure votes from
those who have typically voted Conservative. And
the Scottish National Party could be another thorn
in the party's side; in a highly ironic twist, Scottish
lawmakers — some of whom had lobbied for inde-
pendence from the UK — may soon have a greater
say in UK affairs, as the party is tipped to be the
likely candidate to play second fiddle in a potential
Labour coalition, if a two-party government is again
necessary. And, so the UK Budget appears to aim to
provide something for everyone, but not a great deal
for any one group in particular, while sidestepping
the larger question of how to fund it all and what is
to happen with public spending, which will have to

wait until after elections are settled on May 7.

Business Taxation

For businesses, there were clearer Budget winners
and losers. The oil industry won tax breaks after a
long-running review of the current North Sea tax

regime, but the banking sector lost big.

Announcing tax relief for the oil industry, Osborne
said the fall in oil prices poses a "pressing danger"
to the future of the North Sea industry. He an-
nounced a cut in the Petroleum Revenue Tax from
50 percent to 35 percent for chargeable periods
ending after December 31, 2015.

The Supplementary Charge — an additional charge
on a company's ring-fenced profits, excluding fi-
nance costs — is reduced from 30 percent to 20
percent, effective January 1, 2015; and a new sin-
gle tax allowance reduces the amount of adjusted
ring-fenced profits subjected to the Supplementary
Charge. The portion of profits reduced by the al-
lowance depends on a company's investment ex-
penditure, and is generated at 62.5 percent of that
spend from April 1, 2015.

Together, the measures are expected to increase oil
production by around 15 percent by 2019, and
drive GBP4bn (USDGbn) of new investment over

the next five years.

Malcolm Webb, of industry association Oil & Gas
UK, said the Budget would lay "the foundations of
the regeneration of the UK North Sea. These mea-
sures send exactly the right signal to investors. They
properly reflect the needs of this maturing oil and
gas province and will allow the UK to compete in-

ternationally for investment."

However, for banking, the announcement of a hike
to the bank levy was met with dismay, after the sec-
tor lobbied for the Government to recognize the
substantial contribution the sector already makes to
the UK economy. Nevertheless, it was announced
that the bank levy will increase to 0.21 percent, rais-
ing an additional GBP900m a year. Banks will also
be hit by a change in VAT deduction rules for for-
eign branches (discussed below) and provisions in

the Finance Act now block banks from being able
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to deduct the compensation they pay to customers

for mis-sold products for corporate tax purposes.

Responding to the announcements, Anthony
Browne, the Chief Executive of the British Bank-
ers Association, pointed out that banks in the UK
already pay more than GBP40bn in taxes each year.
"The bank levy imposes a significant cost on bank-
ing businesses in the UK, which is making many
banks move work and jobs to other parts of the
world, and is deterring international banks from in-
vesting in the UK. This major increase in the bank
levy is likely to accelerate that process and damage
the competitiveness of the UK economy," he said.
"This will also further disadvantage UK-headquar-
tered banks by increasing tax on their overseas ac-
tivities, while their competitors in those markets do

not pay this tax at all."

Although the decision might strike a chord with
voters, John Cridland, Director-General of the
Confederation of British Industry (CBI), said that
"while it is right that banks should pay their fair
share, banks like any business need consistency

around their liabilities."

Matthew Barling, PwC Banking Partner, said that
"the short-term benefits to the Treasury are perhaps
understandable, but this could potentially be at the
cost of the longer-term growth and competitiveness

of the UK as a global financial center."

The decision to hike the banking levy is only mar-

ginally more favorable for the industry than the

proposals thathad been put forward by the LibDems
of a new supplementary corporation tax charge on
banks of 8 percent, which had been estimated to be
worth GBP1bn a year and which didn't feature in

the eventual package.

Next, Osborne discussed the Annual Investment
Allowance (AIA). The AIA was introduced in
April 2008 and allows most businesses, regard-
less of their size, to claim tax relief on capital in-
vestments. Following two temporary rises, the
AIA cap was scheduled to fall from the current
GBP500,000 (USD740,290) to GBP25,000 on
January 1, 2016.

During his Budget speech, Osborne noted that
business groups had made clear that a planned re-
duction in the cap to GBP25,000 "would not be
remotely acceptable.” Although Osborne explained
that the GBP25,000 limit "will be set at a much
more generous rate," he also said that "a better time

to address this is in the Autumn Statement."”

The British Chambers of Commerce, which had in
the days running up to the Budget called on Os-
borne to retain the AIA at its current limit, said:
"We are pleased that the Chancellor mentioned our
call to extend enhanced Annual Investment Allow-
ances, but it is disappointing that concrete action
has been delayed until the Autumn Statement. A
stable, permanent [AIA] would give businesses the
certainty they need to make investment decisions,
and help to rebalance the economy towards more

sustainable growth."
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"We will be pushing relentlessly for the AIA to
be maintained at GBP500,000 over the coming
months, and will campaign for the Chancellor's
promise to be actioned immediately after the gen-
eral election.” The Autumn Statement is typically
delivered in December, and therefore a decision

will be made by the next Government.

To promote investment however, Osborne did an-
nounce new tax breaks for creative industries. The
Film Tax Relief is increased to 25 percent, and the
distinction between limited budget films and all
others has been removed. The minimum UK ex-
penditure requirement for high-end Television Tax
Relief is reduced from 25 percent to 10 percent,
and the cultural test has been modernized. Subject
to state aid approval by the European Commis-
sion, these changes have effect on or after April 1,
2015, or from the date of EU approval — which-

ever is later.

Other commitments include that the Govern-

ment will:

» Legislate to clarify the effect of the capital al-
lowances anti-avoidance rules for transactions
between connected parties and for sale and lease-
back transactions;

s Clarify that to qualify for the capital gains tax
(CGT) exemption for gains accruing on the dis-
posal of certain wasting assets, an asset must have
been used in the business of the person disposing
of it; and

m Set the rate of income tax relief for investments

in a Social Venture Capital Trust Scheme (Social

VCT) at 30 percent, and investors will pay no
tax on dividends received from a Social VCT or

CGT on disposals of shares in Social VCTs.

Value-Added Tax
On the VAT front, the Budget included an an-

nouncement that supplies made by foreign branch-
es can no longer be taken into account when calcu-
lating how much VAT incurred on overhead costs
can be deducted by partly exempt businesses in the

UK, such as banks and insurers.

An explanatory memorandum to the Value Added
Tax (Amendment) (No.) Regulations 2015, which
would bring about the change, points out that, un-
der Article 173 of the EU VAT Directive on pro-
portional deduction, the UK is precluded from
allowing businesses to take into account supplies
made by an establishment situated outside the UK
when calculating the proportion of input tax that

that taxable person is entitled to deduct.

According to HMRC, the change will generate
about GBP90m (USD134m) each year in addition-
al revenues, after a nominal increase of GBP25m

during 2015/16.

The banking and insurance industries are expected
to foot the bill. The measure will have effect on and
after August 1, 2015. However, where July 31,2015
falls within the VAT longer period of accounting
for a business, it will not have effect until the first
day of the next longer period that applies to that

business. HMRC anticipates that approximately

33



150 banks and insurers will need to amend their

current partial exemption calculations.

The Budget also included the introduction of a new
VAT refund scheme for palliative care charities and
for medical courier charities, to enable these chari-
ties to reclaim VAT incurred on purchases made to
support their non-business activities. The scheme
is being introduced as these charities' services are
generally not considered a business activity for VAT
purposes if the cost is met from voluntary donations

and public funding, rather than from fees charged.

Legislation has been introduced in the Finance Act
2015 to add new sections 33C and 33D to the Val-
ue Added Tax Act 1994, which allow palliative care
charities and medical courier charities to claim a re-
fund of VAT incurred for the purpose of their non-

business activities, beginning from April 1, 2015.

The measures will alleviate the burden on pallia-
tive care charities of unrecoverable input tax, and
provide medical courier charities with broadly the
same level of VAT recovery as is presently afforded

to the established emergency services.

Impact On Businesses

Taken as a whole, the Budget is largely positive for
UK ple. The country had already lined up a cut to
the corporate tax rate to 20 percent in April, as part
of the Government's pledge to establish the most

favorable tax regime among G7 countries.

According to Lee McGuirk, Media Partner at DLA

Piper: "The reforms to tax credits that have been

announced by Osborne are extremely positive for
the creative industries in light of an increasingly
competitive TV and film incentive market. On the
back of comparable incentive improvements in the
last six months from Ireland, Hungary and Spain,
Britain will welcome [the] announcement. How-
ever, this comes with a health warning as it is sub-
ject to state aid approval, which can take up to six
months, and with the general election on the hori-

zon, the changes could be short-lived."

Sally Brown, Tax Associate at DLA Piper, added:
"The [AIA], which gives a 100 percent allowance for
qualifying expenditure on plant and machinery in-
curred by companies, is now unlikely to be reduced to
GBP25,000 at the end of 2015. Osborne announced
he would address this properly in the Autumn State-
ment later this year, but the AIA ... will be set at a rate
'much more generous' than GBP25,000. This will give
UK companies much needed comfort to continue to
invest in the coming months. Ongoing investment is
strongly linked to the continuing economic recovery
of the UK, and is a move that I expect will be greatly
welcomed by a wide range of business sectors, par-

ticularly for UK manufacturing companies."

However, the Confederation of British Industry
has expressed concerns that the upcoming election
is creating great uncertainty for UK businesses.
In a new report released this month, it called for
the next UK government to publish a business tax
roadmap within its first 100 days in office, and in
particular called for it to commit to ensuring that
the UK has the most competitive corporation tax

regime in the G20.
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Individual Taxation

For individuals, the headline tax measure was an-
other increase to the personal income tax allow-
ance, to GBP10,800 for the 2016/17 tax year and
to GBP11,000 for 2017/18.

The basic rate (20 percent) limit will be increased
to GBP31,900 for 2016/17 and GBP32,000 for
2017/18. In addition, the higher rate (40 percent)
threshold will be GBP42,700 in 2016/17 and
GBP43,300 in 2017/18. According to the Trea-
sury, the changes will benefit 29.1m individuals in
2016/17, of whom 24.3m will be basic rate taxpay-
ers and 4.8m higher rate taxpayers. However, once
again, the timeframe for these measures falls within

the term of the next government.

Other announcements included plans to con-
duct a review into the avoidance of inheritance tax
through the use of deeds of variation; a reduction in
the Lifetime Allowance (for pension savings) from
GBP1.25m to GBP1m in 2016; the repeal of the
55 percent tax on the sale of annuities, with tax to
instead apply at the marginal rate; the introduction
of a tax-free allowance of GBP1,000 (or GBP500
for higher rate taxpayers) for interest on savings from
April 2016; and an easing of the rules on tax-free sav-
ings accounts to allow withdrawn funds to be rede-

posited without impacting the cap on contributions.

Substantial changes are proposed to tax administra-
tion, including the introduction of pre-filled forms
under a new digital platform. Class 2 National In-

surance contributions are proposed to be abolished

for the self-employed, and the new transferable tax

allowance for married couples will rise to GBP1,100.

Real Property Tax

The UK is also to undertake a review of business
rates, the UK's property tax paid by occupiers of
non-residential properties. These taxes are now de-
volved within the UK. In England, they are paid on
approximately 1.8m non-domestic properties, and

last year generated revenues worth GBP20.5bn.

A discussion paper published by the Government on
March 16 seeks feedback on the fairness and sustain-
ability of the business rates system and in particular its
structure based on property values. It requests views
on how rates could take into account the individual
circumstances of businesses, such as their size or abil-
ity to pay rates, and whether rates should be reformed

to better reflect wider economic conditions.

The paper also asks whether there is any evidence in
favor of the Government considering a move away
from a property-based business tax toward alterna-
tive tax bases. The Government would like to know
what examples from other jurisdictions and tax sys-
tems it should consider as part of the review, and
what the impact of business rates is on the competi-
tiveness of UK companies. The review is expected

to be completed in time for Budget 2016.

Conclusion

Election politics are in full swing in the UK, and
in its final Budget, the Government makes many

promises. Judging by the reception, many of them
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are positive. But, with the exception of those mea-
sures taking immediate effect, the Budget could be
said to read more like an election manifesto than a

list of measures on which businesses can rely.

As highlighted by the Confederation of British In-

dustry in its 100 days report, with no clear favorite

to take May's election, there risks being a "power
vacuum" should another coalition be needed in
the UK. In the event that another coalition is nec-
essary, politicians were urged not to duck tough
questions about how to tackle Britain's looming
deficit when the "horse-trading” between political

factions begins.
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India To Table Legislation For
GST In April

At an event on March 25, 2015, India's Finance
Minister, Arun Jaitley, announced that Indian law-
makers will decide upon key legislation to enable
the introduction of a goods and services tax (GST)

during the next session of Parliament from April 20.

Before the GST legislation can be finalized, an
amendment to the constitution must be signed off
that will allow state authorities to tax services. Ap-
proval of this legislation would be seen as a major
step towards the introduction of GST from April
2016, after more than a decade of drawn out ne-
gotiations. Jaitley must secure the support of two-
thirds of lawmakers in both houses of Parliament

and of 15 of 29 states to succeed in doing so.

Under the GST proposals, the various elements of
the existing indirect tax regime (including the VAT
itself) will be replaced by a comprehensive dual-
GST system, with Central GST and State GST to
be levied concurrently by the center (federal Gov-
ernment) and the states, respectively. The centrally
levied indirect taxes that would be replaced by the
GST include CENVAT, the central excise duty,
services tax, customs duties, and any related sur-
charges. State-levied taxes that would be subsumed
by the GST include VAT, sales taxes, entertainment
and gambling taxes, the luxury tax, certain entry

taxes, and related state surcharges.

ISSUE 125 | APRIL 2, 2015

Proponents of the GST say that the tax will remove
obstacles to the free movement of goods and ser-
vices in the country. As things stand, an interstate
transaction is subject to both central sales tax (CST)
and VAT, while a transaction which takes place in
a single state is only subject to VAT. The introduc-
tion of GST will also significantly simplify the tax
regime, enable exporters to recover input tax, and

remove distortions caused by cascading taxes.

Although India has made substantial progress to-
wards the introduction of a GST, in particular since
the new government entered power, there are still
a number of issues that must be resolved, such as
agreeing a revenue-neutral rate, rates for different

goods and services, and place of supply rules.

Luxembourg To Tax E-books
At Headline VAT Rate

The Government of Luxembourg has confirmed

that it will remove its contentious reduced rate of

value-added tax (VAT) on e-books.

In two long-awaited judgments, the European
Court of Justice (ECJ) ruled earlier this month,
in Commission v. France (Case C-479/13) and
Commission v. Luxembourg (Case C-502/13), that
France and Luxembourg's decision to levy reduced
rates of VAT on electronic books contravened EU
law. Since January 1, 2012, France has applied a
reduced rate of 5.5 percent and Luxembourg has

levied a 3 percent rate. The ECJ found that e-books
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are a service, and agreed with the European Com-
mission that the VAT Directive excludes any possi-
bility of a reduced VAT rate being applied to "elec-

tronically supplied services."

Taking stock of the judgment, the Government of
Luxembourg defended its decision to levy an equal
rate to that in place on traditional books. However,
it said it will comply by removing the circular on

the taxation of e-books.

[t said, as a consequence, sales of e-books to
Luxembourg-based consumers must be subject
to the headline rate of VAT, of 17 percent, from
January 1, 2015. The Government said it will
continue to call for changes to EU tax law to
achieve equal tax treatment for e-books com-

pared to tangible books.

EU VAT Ruling Pilot To Run
Until 2018

The EU has announced an extension to the ongo-
ing pilot project that allows taxable persons to ob-
tain advance rulings on the value-added tax (VAT)

treatment of complex cross-border transactions.

Such a cross-border ruling can only be requested if
the transactions envisaged are complex and have a
cross-border aspect (in two or more member states

participating in the test case).

The project started in June 2013 and is now sched-
uled to continue until September 30, 2018, after

positive feedback on the handling of the first cases.

In a progress update in June 2014, the Commis-
sion said that, although the system was functioning
well, there were a limited number of successful ap-
plicants for rulings. It was agreed that the eligibility
criteria should be refined, guidance should be de-
veloped for businesses, and member states should
reach out to those states that are not yet participat-
ing in the pilot and to business representatives to

create awareness of the pilot.

The project started with 13 participating member
states (Belgium, Estonia, Spain, France, Cyprus,
Lithuania, Latvia, Malta, Hungary, the Nether-
lands, Portugal, Slovenia and the UK); Finland and
Sweden joined in 2014.

UK Conservatives Dismiss
VAT Hike Claim
UK Prime Minister David Cameron has said that he

has "ruled out" an increase in value-added tax (VAT).

Cameron made the comments during Prime Minis-
ter's Questions on March 25, when he was quizzed

on the issue by Labour leader Ed Miliband. He made

what he described as a "clear promise on VAT."

Earlier this week, the Labour Party said that it
would not increase VAT if it wins the May 7 gen-
eral election, and would not extend VAT to food,
children's clothes, books, newspapers, or public

transport fares.

Cameron swiftly sought to direct the debate back
at the Labour Party's tax plans. He asked Miliband
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whether he would increase National Insurance con-

tributions if he became Prime Minister.

Cameron warned that a National Insurance hike
would "clobber" working people, families, and
businesses. When Miliband appeared to evade the
question — instead alleging that "nobody believes"
Cameron's promises on VAT — Cameron accused
the Labour leader of having "absolutely no ability

to answer a question."

Cameron's comments came after the Labour Party
condemned Chancellor George Osborne for his
apparent refusal to rule out a VAT rise during a

Treasury Committee hearing on March 24. When

asked if he would give a "cast-iron guarantee,” Os-
borne replied: "We do not need to increase VAT.

Our plans do not involve this tax rise."

"Thaveidentified wherethe GBP30bn (USD44.7bn)

of savings need to come from and they don't in-

volve a VAT rise," the Chancellor stressed.

Shadow Chancellor Ed Balls said: "Five times he
was asked to make a cast-iron guarantee and five
times he failed to do so." According to Balls, "with
their GBP10bn of unfunded promises and extreme
plans for deeper spending cuts after the election,
everyone knows the Tories will end up raising VAT

to make their sums add up."
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NEWS ROUND-UP: EUROPEAN UNION

EU MEPs Discuss New Corporate
Tax Reform Plans

Unfair tax competition has the potential to distort
competition between companies and could lead to
a "race to the bottom," warned Members of the Eu-
ropean Parliament (MEPs) during a recent debate

with Taxation Commissioner Pierre Moscovici.

Moscovici acknowledged that differences in nation-
al tax rules are damaging the EU single market, and
said more coordinated regimes would solve the is-
sue. He announced that he would present an analy-
sis of the tax situation across Europe before the end

of 2015, as a basis for further work on tax issues.

Discussing tax rulings, MEPs argued that taxes
should be paid where profits are derived, and some
insisted there should be a common consolidated
corporate tax base (CCCTB) among EU member
states as part of the solution. MEPs also urged the
Commission to put forward the case for tax trans-
parency on tax rulings with third countries in inter-

national fora.

On March 18, 2015, the European Commission
presented a package of transparency measures aimed
at tackling corporate tax avoidance and harmful tax
competition within the EU. The package sets out a
number of measures that the Commission intends
to pursue in the short term, including establishing

an increased link between taxation and economic
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substance, in line with ongoing talks being led by
the OECD, and the automatic exchange of infor-
mation on tax rulings in cases where a tax ruling

may impact the tax base of another member state.

Bulgaria Seeks EU Intervention
On New Greek Tax

The Bulgarian Minister of Finance, Vladislav Go-
ranov, has asked the European Tax Commissioner,
Pierre Moscovici, to review the legality of a new
Greek tax charge, which affects Bulgaria, Cyprus,
and Ireland.

An amendment to the Greek Income Tax Code in-
troduces a withholding tax (WHT) of 26 percent on
all outbound transactions from the three countries,
with the rate in line with Greece's corporate tax rate.

The WHT is being introduced in Greece on the ba-

sis that the countries have "preferential” tax regimes.

Goranov said the charge contravenes EU law as it
discriminates against other EU nations. In his let-
ter to Moscovici, he said the tax "is discriminatory
and disproportionate to the pursued goal. Thus it is
assumed by presumption that the transactions are
performed with the purpose of tax fraud or tax eva-
sion only on the basis of the fact that the corporate
taxation regimes in these three countries are more

favorable than the taxation regime in Greece."

He added: "The corporate income taxation cannot

be considered as an isolated issue as it is part of the
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tax system model that each member state establish-
es in accordance with national and common Euro-
pean goals and priorities while complying with the
EU law. Allowing EU member states to have such
a practice would have an extremely strong negative
effect and would undermine the overall function-

ing of the Community internal market."

Greece To Face ECJ) On Inheritance
Tax Rules

The European Commission has referred Greece
to the European Court of Justice (EC]J), after rais-

ing concerns about the country's inheritance tax

(IHT) laws.

One case referred by the Commission involves the
IHT treatment of bequests to non-profit organi-

zations in another EU member state or European

Economic Area (EEA) state.

Under Greek law, a preferential IHT rate of 0.5
percent is automatically available to certain Greek
non-profit entities, whereas similar entities estab-
lished in other EU/EEA states can only benefit from
the preferential rate if legacies to Greek non-profit
entities also have access to a preferential treatment
in the given EU/EEA state. If this reciprocity con-
dition is not met, the applicable tax rate varies be-
tween 20 and 40 percent, depending on the taxable

value of the property.

The Commission said that, as the legislation has
the effect of reducing the value of the property be-

queathed to foreign non-profit entities, it restricts

the free movement of capital, contrary to Article 63
of the Treaty on the Functioning of the European
Union and Article 40 of the EEA Agreement.

Greece has also been referred to the ECJ over an
IHT exemption for primary residences, which
is applicable only to EU nationals permanently
residing in Greece. The Commission said that
Greek legislation favors exclusively those taxpay-
ers (heirs) who already live in Greece and are typ-
ically Greek nationals. By contrast, it penalizes
those who inherit a property in Greece but do not

live in the country.

According to the Commission, these differences in
treatment constitute an infringement of the free

movement of capital.

In both cases, the Commission sent a reasoned
opinion to Greece in November 2013, requesting
that its legislation be amended. As no changes have

been made, the cases will be heard by the ECJ.

EC Approves UK Aggregates

Levy Exemptions

The UK Government has welcomed the European
Commission's decision on the legality of a majority

of exemptions under the Aggregates Levy regime.

Exchequer Secretary to the Treasury Priti Patel said:
"I am pleased that the Commission decision con-
firms once again that the levy is lawful. The deci-
sion will enable the Government to reinstate the

exemptions and repay businesses, as we promised
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we would do, in the new Parliament. The decision
also removes the uncertainty for the overwhelm-
ing majority of businesses that were affected by the

Commission investigation."

The Aggregates Levy is an environmental tax on
commercially exploited aggregates that are used to
provide bulk in construction. The exemptions were
designed to encourage the use of less environmen-

tally damaging sources of aggregate.

The Commission approved the levy exemptions
when the tax was introduced in 2002. However, in
March 2012, the EU General Court annulled the
decision, following action by the British Aggregates
Association. The Commission reassessed the case,
and in July 2013 concluded that some of the ex-
emptions and reliefs involved no state aid, as they
were not selective. At the same time, the Commis-
sion opened an in-depth investigation into the re-

maining exemptions.

The Commission has now concluded that all but
one of the exemptions, exclusions, and tax reliefs

from the Aggregates Levy are free of state aid. It

found that only the exemption for shale and spoil
for shale extraction is not justified, because shale is
the only exempted material that is deliberately ex-

tracted to produce aggregates.

The Commission said that this exemption would
therefore not contribute to the environmental ob-
jective of the tax. As a result, the beneficiaries of
this exemption have received an undue advantage,

which the UK Government will have to recover.

The lawful exemptions will be reinstated as soon
as possible in the new Parliament, with effect
from the date of the suspension. This will allow
the new Government to repay businesses any tax
that they have paid on these materials as a result

of the suspension.

Competition Commissioner Margrethe Vestager
said: "We have made sure that exemptions from the
British aggregate levy will benefit only those ma-
terials and extraction processes that contribute to
an environmental objective. We want to maximize
consumers' welfare and this is only possible if com-

petition and environmental policy stay together."
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NEWS ROUND-UP: INTERNATIONAL TRADE

China Approves Three More
Free Trade Zones

On March 25, the Chinese Government formally
approved plans to establish new free trade zones
(FTZs) in the city of Tianjin and the provinces of
Fujian and Guangdong, copying the first such zone
established in Shanghai in September 2013.

The decision had been anticipated for some
time, as the Government had already stated its
intention to use the example of the trade, finan-
cial and investment liberalization measures in-
troduced in Shanghai to boost economic growth

throughout China.

The Shanghai FTZ has concentrated on financial
services and investment, commodities trading,
and logistics (particularly international ship man-
agement), while offering additional tax incentives
for investment and trade together with zero cus-

toms duties and import taxes.

The State Council also stated that investment liber-
alization will be further increased in the Shanghai
FTZ, by reducing the "negative list" of those sec-

tors in which foreign investors may not participate.

The new FTZs will benefit from the same eased fi-
nancial and investment controls and tax incentives.
They will focus on other sectors, based on local spe-

cialisms and their geographical locations.
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For example, the Guangdong FTZ, being close to
Hong Kong, will concentrate on the trade and fi-
nancial sectors, while the Fujian FTZ will do the
same but concentrate on Taiwan, its close neigh-
bor. The Tianjin FTZ could play a part in Bei-
jing's ambition to integrate the capital's economy

with Tianjin's.

WTO Members Seeking Trade
Facilitation Deal By December

More than a dozen World Trade Organization
(WTO) member states reported at a recent meeting

on March 24, 2015, that they are close to ratifying
the Trade Facilitation Agreement (TFA).

During the meeting, many member states expressed
their desire to see the agreement enter into force by
the WTO's 10th Ministerial Conference in Nairo-
bi, which will take place on December 15-18.

However, a number of developing country mem-
bers highlighted that they are still trying to over-
come a number of domestic legislative hurdles to
finalize their approvals. Several indicated they are
not in a position to ensure ratification by the Nai-

robi meeting.

To date, four WTO members — Hong Kong, Sin-
gapore, the US, and Mauritius — have ratified the
TFA, which was concluded at the WTO's 2013
Bali Ministerial Conference. Two-thirds of the
WTO's 160 members will need to ratify the TFA
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in order for the agreement to enter into force. The
TFA will create binding commitments across all
WTO members to expedite the movement, re-
lease and clearance of goods; improve cooperation
among WTO members in customs matters; and
help developing countries fully implement the
Agreement's terms. It is estimated that the TFA
could cut trade costs by almost 14.5 percent for
low-income countries, and by 10 percent for high-

income countries, forming part of international

efforts to cut tax barriers to trade on a global basis

under the Doha Round.

Esteban Conejos of the Philippines, the Chairper-
son of the Preparatory Committee on Trade Facili-
tation, told members he understood that a consid-
erable number of additional WTO members have
started their ratification processes. The challenge,
he said, is that the process is domestic in nature and

differs from country to country.
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Australia Engages Public On
Tax Regime Overhaul

Australian Treasurer Joe Hockey has published
Re:think, a discussion paper that marks the launch

of the long-awaited Tax White Paper process.

Unveiling the discussion paper, Hockey said: "For
too long our taxation system has been stretched
and retro-fitted to cover changing needs, without
ever getting ahead of the curve. For example, the
regular 'patching’ of the law to fix narrow problems
or provide certainty for taxpayers and transactions
have not always fully considered the consequences
for the system overall. For too long our taxation
system has been reactive, not proactive. In other
words, we've been fixing the system for past prob-

lems, not creating a system for the future."

"Tt is critical that we take into account all consid-
ered views about the future structure of our taxa-

tion system," Hockey added.

The discussion paper begins a formal government
process for considering future directions for Aus-
tralia's tax system. As well as providing information
about the challenges the system faces, it identifies po-
tential opportunities for reform and points to some

of the "trade-offs" that would need to be considered.

The Government is seeking feedback on whether

the current tax system can be refined or whether it
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requires more fundamental change, and where fair-
ness can be improved. The discussion paper asks
how important it is to reform taxes to boost eco-
nomic growth, and to what extent reducing com-

plexity should be a priority.

Australia relies more heavily on income taxes than
other, comparable countries. Income tax levied on
individuals comprised 39.2 percent of total tax rev-
enue in 2012, while corporate taxes made up 18.9
percent of the total. By 2024/25, the percentage
of taxpayers in the top two personal income tax
brackets is estimated to increase from 27 percent to
43 percent. It is anticipated that two million more
taxpayers will be in the third income tax bracket
(taxable income from AUD80,000 (USD80,788)
to AUDI180,000) in 2024/25, compared with
2014/15 levels.

The Government raises around 81 percent of total
tax revenue in Australia. State and territory govern-
ments receive 45 percent of their revenue through
transfers from the Commonwealth, including all
GST revenue. In 2013/14, state and territory gov-
ernments generated around 31 percent of their to-

tal revenue from the taxes they administer.

Catherine Livingstone, President of the Business
Council of Australia, commented: "The Federal
Government's tax discussion paper highlights seri-
ous structural flaws in Australia's tax system that are

undermining national competitiveness. The paper
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underscores that the challenges facing Australia's
tax system are profound, including pressures on the
tax base from digitization of the global economy. It
shows that Australia's current tax system will im-
pede the nation's capacity to drive growth, create
the jobs, or foster the innovation and productivity
that Australia needs to underpin living standards in

the decades to come."

Livingstone recommended that the Government
use the White Paper process "to map out a plan
for significantly reducing the company tax rate to
a more competitive rate for all companies." She
warned that "comments by the Government that it
will only pursue change to the GST if all states and
parties agree puts a very high hurdle on improving

Australia's major indirect tax."

Kate Carnell, CEO of the Australian Chamber of
Commerce and Industry, said: "We need to keep
all ideas on the table at this early stage of the de-
bate, including changes to the GST. If we rule out
changes to the GST, we will condemn future gen-
erations of Australians to pay higher and higher in-

come taxes, sapping incentives to work."

She added that high company tax rates "encourage
companies to relocate their operations offshore to
places that have more competitive rates of company
tax," leaving Australia "at risk of falling behind as
its international competitors change their tax sys-

tems to make them more competitive."

The consultation on Re:think is open until June 1,

2015. The responses will inform the Government's

tax options Green Paper, due to be released in the
second half of 2015. The Government will seek
turther feedback on these options, before putting

forward policy proposals for consideration in 2016.

Specifically, the document asks the following major

tax-specific questions:

s How important is Australia's corporate tax rate
in attracting foreign investment, and how should
Australia respond to the global trend of reduced
corporate tax rates?

» Could the taxation of dividends be improved, and
is the dividend imputation system continuing to
serve Australia well?

» To what extent does the tax treatment of capital
assets impact on investment, and would alterna-
tive approaches be preferable?

= To what extent does the tax treatment of losses
discourage risk-taking and innovation, and hinder
business restructuring?

= How could the current tax treatment of intangible
assets be improved?

= To what extent does the tax treatment of foreign
income distort investment decisions, and to what
extent should the tax system be designed to at-
tract particular forms of outbound and inbound
investment?

» How can transfer pricing be addressed without
imposing an excessive regulatory burden and
discouraging investment?

»  What are the most significant drivers of tax law
compliance activities and costs for small business?

= To what extent are the rate, base, and admin-
istration of the goods and services tax (GST)

appropriate?
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s To what extent does Australia have the appropri-
ate mix of taxes on specific goods and services?

» [s the interaction of the personal and business tax
systems a problem?

s What should the income tax and fringe benefits
tax systems look like?

» At what levels of income is it most important to
deliver tax cuts?

» To what extent is tax planning a problem in the
individual income tax system, what creates incen-
tives for tax planning, and what can be done to
combat it?

» To what extent does the fringe benefits tax system
strike the right balance between simplicity and
fairness, and are the concessions and exemptions
in the system appropriate?

s How appropriate are the tax arrangements for
superannuation in terms of their fairness and
complexity, and how could they be improved?

»  What are the relative priorities for state and local

tax reform?

US House To Vote On Repeal
Of Estate Tax

The Republican-led House of Representatives is ex-
pected to vote next month to repeal the estate tax
in the US, following approval of the measure on
March 25 by the Ways and Means Committee.

The burden that the estate tax places on family
businesses and farms had been the subject of a re-
cent hearing of the Ways and Means Subcommit-

tee on Select Revenue Measures. The markup of

the Death Tax Repeal Act of 2015 has now been

taken up by the full Committee, alongside other
bills dealing with oversight of the Internal Revenue
Service that were, on the other hand, supported by

its Democrat members.

Until 2012, estates paid a 35 percent tax above
a USD5m cap. The tax was scheduled to revert
in 2013 to 2001 tax law, with a USD1m exemp-
tion and a 55 percent tax rate, but the enactment
of the American Taxpayer Relief Act indexed its
USD5m exemption for inflation and set a 40 per-

cent tax rate.

Kevin Brady (R — Texas), a senior member of the
Ways and Means Committee and the main sponsor
of the bill, said: "The death tax is the wrong tax at
the wrong time and hurts the wrong people. It's the
number one reason why family-owned businesses
aren't passed down to the next generation. ... In-
stead of hiring more workers and investing in their
business the death tax diverts their precious dollars

and time to estate planning."

Participating in a recent hearing, Brady had said:
"This tax is not about reducing income inequality.
Because it's not the super-rich that pay this tax.
No, it's the small business owner whose assets are
tied up in buildings, machines, and property that
pays the estate tax. It's his or her spouse and chil-
dren that have to sell that business he built to pay

Uncle Sam."

However, the Committee's Ranking Member Sand-

er Levin (R —Michigan) pointed out that, according
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to the Joint Committee on Taxation (JCT), "this
Bill would help barely more than 5,000 households
in this country in any given year at a cost of US-
D269bn to American taxpayers over the next de-
cade. That is USD269bn to benefit 0.15 percent
of taxpayers. Three-quarters of the benefit of this

bill accrues to people inheriting estates worth more

than USD20m."

But others have noted that the JCT's "static" anal-
ysis ignores the effect that repeal of the estate tax
would have on encouraging US investment and
savings. In a recent study, on a "dynamic" basis
(accounting for potential changes in taxpayer be-
havior), the Tax Foundation (TF) found that its
repeal "would gradually increase the US capital
stock by 2.2 percent, boost gross domestic prod-
uct, create 139,000 jobs, and eventually increase

federal revenue."

The TF concluded that, "as estate taxes become
narrow-based, meager revenue sources, with high
administrative costs, repeal becomes a strong op-
tion. Thirteen OECD countries or jurisdictions
have repealed their estate or inheritance taxes
since 2000."

The Bill is expected to be voted on by the House
during the week of April 13, after the Easter re-
cess. It is not known if it will then also be taken
up by the Senate. However, it is widely expected
to be vetoed by President Barack Obama if it ever
reaches his desk, as he has already recently pro-
posed to go in the opposite direction and increase

the tax's incidence.

Italy Extends Tax Reform
Implementation Period

The Italian Government has allowed itself more
time to expedite comprehensive tax reform mea-
sures, under an extension to temporary empower-

ing legislation until June 27, 2015.

Italy's Legge Delega legislation has granted the Gov-
ernment special powers to introduce a series of leg-
islative decrees within a period of 12 months. That

time limit has now been extended to 15 months.

Legislative decrees issued by the Government under
this framework do not require further parliamen-
tary approval. They merely need to be examined
within 30 days by a parliamentary commission,
which has only a consultative role, and the Govern-
ment then has the power to make a final decision in

a subsequent Cabinet meeting.

One of the articles within the Legge Delega empha-
sizes the need to take further action to reduce the
erosion of the country's tax base, which is said to
have arisen from the many tax expenditures within
the tax code. The Government is seeking to com-
prehensively review these tax breaks while protect-
ing families and health care services, as well as the
earning potential of employees and self-employed

persons, small businesses, and pensioners.

HMRC Told To Get A Handle
On Tax Expenditures
The UK Public Accounts Committee (PAC) has

recommended that HM Revenue & Customs
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(HMRC) should draw up a set of principles to

guide its management and reporting of tax reliefs.

The recommendation is made in a new report by
the influential UK parliamentary committee on the

effectiveness of tax reliefs.

Committee Chair Margaret Hodge said: "This
Government came into office committed to reduc-
ing tax reliefs, but in practice the number of reliefs
has increased by almost 100 so that, according to
the Office for Tax Simplification (OTS), we now
have 1,140 tax reliefs. [HMRC] does not effectively
monitor changes in the cost of tax reliefs, so is slow
in identifying instances where a relief is being ex-
ploited for a purpose Parliament did not intend.
HMRC and HM Treasury often show a worrying

lack of curiosity about the cost of tax reliefs."

According to the PAC, HM Treasury and HMRC
do not keep track of those reliefs intended to influ-

ence behavior, and they do not adequately report

to Parliament or the public on whether reliefs are
working as intended or represent good value for
money. The PAC concluded that HMRC has failed
to articulate a set of principles to guide its manage-
ment and reporting of tax reliefs, while the Depart-
ment's statements on the extent of its responsibili-

ties are inconsistent with its practices.

The PAC also recommended that HMRC publish
and maintain an up-to-date list of tax reliefs using
a definition agreed with the OTS that sets out each

relief's purpose and its cost to the Exchequer.

HMRC publishes a list of current reliefs each year,
but the PAC found that it is poorly designed, in-
complete, and inaccurate. For instance, the OTS
identified 1,140 reliefs, while HMRC listed just
398. HMRC has identified 46 reliefs that it con-
siders are tax expenditures, but the National Audit
Office estimates that 196 tax reliefs were designed
to have a specific impact on behavior or to benefit

particular groups.
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NEWS ROUND-UP: COUNTRY FOCUS — CANADA

Alberta, Québec Publish 2015 Budgets

Canadian provinces Alberta and Québec have pub-
lished tax-heavy budgets, with Alberta introducing
new personal income tax rates and Québec lower-

ing the tax burden on businesses.

In Alberta, Budget 2015 introduces two addition-
al personal income tax brackets for Albertans with
taxable income over CAD100,000 (USD79,300).
These will be phased in over three years, starting
from January 1, 2016, with the aim of increas-
ing the progressiveness of the system. Once fully
implemented, taxable income over CAD100,000
will be subject to a provincial income tax rate of

11.5 percent.

Taxable income over CAD250,000 will be subject
to an additional rate that is 0.5 percent higher than
the rate that applies to the CAD100,000 bracket.
This will be a temporary three-year measure, which
is intended to raise additional revenue until the
budget is balanced. It will affect around 44,000 of
Alberta's highest income earners, or about 1.5 per-

cent of tax filers.

Together, these reforms are expected to generate
an additional CAD330m in 2016/17, rising to
CAD730m in 2018/19.

A new Health Care Contribution Levy of up to
CAD1,000 will apply to individual taxable income

ISSUE 125 | APRIL 2, 2015

over CAD50,000. An Alberta Working Family
Supplement will be introduced for lower income
families, and the Alberta Family Employment Tax
Credit will be enhanced. The Charitable Donations
Tax Credit rate will be reduced from 21 percent to
12.75 percent for total donations over CAD200,

and fuel and tobacco taxes will rise.

The Budget rules out a corporate tax hike. Accord-
ing to the Government, maintaining Alberta's com-
petitive 10 percent corporate tax rate is important
for attracting and retaining businesses. In the Bud-
get documents, it warns that "a corporate income
tax increase would further compound the negative

impacts being felt by businesses and the economy."

The province says that, after accounting for all of
the 2015/16 tax changes, Albertans and Alberta
businesses will pay at least CAD10.9bn less in taxes
than if Alberta employed the tax system of any oth-

er Canadian province.

Québec's 2015 Economic Plan provides for a grad-
ual reduction in the general corporate income tax
rate from 11.9 percent to 11.5 percent. It main-
tains, until 2022, the tax credit for investments re-
lating to manufacturing and processing equipment

in the province's regions.
The Budget includes two measures aimed at re-

ducing the tax burden on SMEs. From January 1,

2017, the tax rate for SMEs in the primary sector
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(i.e., forestry, agriculture, and fishing) will fall from
8 percent to 4 percent. The Health Services Fund
contribution rate for SMEs in the service sector will
gradually be reduced from 2.7 percent to 2.25 per-
cent. Provision is also being made to refocus the

small business deduction for job-creating SMEs.

SME:s account for two-thirds of private sector jobs

and 99 percent of Québec businesses.

The Economic Plan proposes to increase several tax
credits that will help film and television production,
film dubbing, the production of shows, sound re-
cordings, books, and multimedia environments or
events staged outside the province. The tax credits
for the production of multimedia titles and for the

development of e-business will also be increased.

From 2016, a "tax shield" will limit the loss of cer-
tain tax benefits related to increases in workers' in-
come. This shield will take the form of a refundable
tax credit that will partially offset the decrease in
the work premium and the tax credit for childcare
expenses. It will vary according to the income level

of households and family situation.

The tax credit for experienced workers will be in-

creased. The maximum eligible amount will be

adjusted based on age and will reach CAD10,000
in 2018, for workers aged 65 and over.

Canada Begins 2015 With

Budget Surplus

The latest Canadian Fiscal Monitor shows that tax
revenues were up 1.5 percent in January 2015, with

the Government recording a budgetary surplus of

CAD2.2bn (USD1.7bn).

Revenues in January 2015 totaled CAD25.4bn, up
CADO.4bn from January 2014. Personal income
tax revenues were up 7.3 percent (CADO0.9bn), but
corporate and non-resident income tax revenues
were down 3.2 percent (CADO.1bn) and 31.9 per-
cent (CADO.5bn), respectively.

Excise taxes and duties were down 0.5 percent
(CAD21m), reflecting timing issues. Goods and
services tax (GST) revenues decreased by CAD18m.

For the April 2014 to January 2015 period of
the 2014/15 fiscal year, the Government posted
a budgetary surplus of CAD1.3bn, compared
with a deficit of CAD10bn in the same pe-
riod of 2013/14. Revenues rose by 3.6 percent
(CAD7.7bn), while program expenses fell by 1.4
percent (CAD2.8bn).
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Changes To Russia's Offshore Law
May Benefit Cls

Significant changes to Russia's tax code could lead
to an increased use of corporate and trust entities
based in the Channel Islands in the structuring of
Russian corporate and private wealth arrangements,

according to Collas Crill Partner Nicholas Davies.

The changes, dubbed the "deoffshorization law,"
are intended to tax the profits made by controlled
foreign companies (CFCs) and other non-Russian
structures in a similar manner to that seen in many
countries around the world. In addition, the new
rules require the disclosure of beneficial ownership
interests in non-Russian structures and provide a
framework under which a foreign structure might

itself become tax resident in Russia.

"What these new controlled foreign company rules,
which came into effect on January 1, 2015, mean is
that undistributed profits made by a foreign company,
trust, or other structure, which is controlled by a Rus-
sian tax resident, will be liable to profit tax in Russia,
and in certain circumstances the entities themselves

may be deemed Russian tax resident," said Davies.
y

"We believe that this will see an increased use of
structures such as cell companies, foundations and
trusts for Russian tax planning going forward, and
jurisdictions like Guernsey and Jersey, which have

a reputation for the quality and flexibility of such
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products and the on-island services that accompany

them, will ultimately benefit."

Under the amendments to the Russian tax code
that came into effect from January 1, 2015, Rus-
sian tax residents are required to disclose their ben-
eficial interests in any offshore structure (subject
only to de minimis exemptions) by April 1, 2015.
However, according to Collas Crill, this date will
almost certainly be pushed back to at least October
2015 under further amendments understood to be

being prepared.

The new rules introduce the concept of controlled
foreign companies into the Russian tax code. From
January 1, 2015, a Russian tax resident must pay
profits tax on the undistributed profits of any for-
eign entity it controls, in proportion to such con-
trolling stake or participation, at a rate of 13 percent

if an individual, or 20 percent if a corporate entity.

A Russian tax resident is deemed to have control of
a foreign entity for the purposes of the CFC Rules
if, for the purposes of calculating tax in 2015, its
direct or indirect ownership stake or participation
(when taken together with that held through a
spouse or close relatives) exceeds 50 percent. From
2016, the threshold to establish control for the
purposes of the CFC Rules will be lowered to 25
percent, or, if the aggregate participation of Rus-
sian tax residents in the foreign entity is greater

than 50 percent, just 10 percent.
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There is also a broad catch-all element to the con-
trol definition, intended in part to capture struc-
tures for which a threshold controlling stake is not
relevant, but which still allows a Russian tax resi-
dent to "exercise a determining influence” on the

distribution of profit of such entity.

A number of entities will be exempt, including
non-profit organizations; non-corporate foreign
entities, where the right to receive or control the
distribution of profits is limited or prohibited; cer-
tain banks and insurance companies; and foreign
entities that can rely on an applicable double tax

treaty with Russia.

In addition, the amendments to the Russian tax
code set out "place of effective management"” cri-
teria, intended to make foreign entities, which
are in practice managed from Russia, Russian

tax resident.

Last, the new rules for the first time also seek to
define who is the "beneficial owner of income" for

double tax treaty purposes.

According to Davies, "Russia and the wider CIS re-
gion continue to be a significant source of business
for those involved in the structuring of offshore
corporate, finance, and private wealth arrange-
ments in the Channel Islands, but it's important
that they understand the implications of these tax
code changes, as well as the effect of sanctions and
the current economic and geo-political environ-

ment that Russia finds itself in."

These opportunities and challenges are being exam-
ined in more depth at a seminar scheduled by Col-

las Crill for April 14-15.

"It will provide an excellent opportunity to hear
from speakers from the legal, tax, and accounting
worlds on the new CFC and tax residency rules in-
troduced by Russia, and their potential impact on
the use of Channel Islands structures by Russian tax
residents going forward. We will consider the effect
of sanctions and the political and economic back-
drop more generally, and discuss some of the oppor-
tunities and challenges in doing business in Russia

and the CIS in the current climate," Davies said.

He will be joined on the panel by chartered ac-
countant and UK licensed insolvency practitioner
Alan Roberts, whose experience includes Protected
Cell winding ups, contentious insolvency issues,
complex asset recovery, forensic accounting inves-
tigations, and multi-jurisdictional insolvency liti-
gation cases; and Neil Hoolahan, whose expertise
is in international tax compliance and advice for
collective investment vehicles, trusts, and offshore

companies.

Turks And Caicos Tax Changes
Effective April 1

The Government of the Turks and Caicos Islands
(TCI) has issued a notice, highlighting tax policy
changes that will be effective from April 1, 2015.

As announced in the 2015/16 Budget, the follow-

ing measures are effective from April 1:
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» The repeal of the 7.5 percent Customs Freight
Insurance Tax; and

= A significant narrowing of the scope of the Do-
mestic Financial Services Sales Tax, applied to a
wide range of service fees charged by a financial
institution to customers. The tax is to cover only
money transfers outgoing from the TCI at a rate
of 12 percent, removing the tax on a range of
services including letters of credit, ATM with-

drawals, late payments, and returned checks.

Other measures effective from April 1 include a
reduction in business license fees by an average of

50 percent.

The TCI Minister of Finance, Washington Missick,
said: "All of these changes are designed to support
the development of our economy by reducing the
red tape for our businesses, and to support our peo-

ple in the process."
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US Bill To Ban Federal Employment
Of Tax Debtors

A Bill that would make individuals with tax debts
ineligible for federal employment has been marked
up by the US House of Representatives Oversight

and Government Reform Committee.

The Bill was marked up following the publication
of the IRS's tax delinquency report, which identi-
fies the total number of federal civilian employees
who are tax-delinquent and the total amount owed.
In 2014, 113,805 civilian federal employees owed
a total of USD1.14bn in taxes (compared with
USD1.07bn in 2013). In 2004, those tax debts
amounted to only USD600m.

"The fact that our federal workforce owes more
than one billion dollars in back taxes is a very seri-
ous problem," said the Committee's Chairman Ja-
son Chaffetz (R — Utah). "As tax day approaches,
and Americans across the country work to fulfill
their civic responsibility to pay their taxes on time,

federal workers should not be exempt."

"Steps must be taken to ensure that those who
are delinquent satisfy their tax obligations," he
added. "If they refuse to do so, they should be

held accountable.”

Consequently, Chaffetz sponsored the Federal Em-
ployee Tax Accountability Act of 2015, and the
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Committee approved its markup by voice vote on
March 25. The Act provides that individuals with
"seriously delinquent tax debts" would be ineligible

for federal employment.

Not only would any individual who has such a
tax debt be ineligible to be appointed, they could
also be fired from their role as a federal employee.
However, an employee may continue to serve, in a
situation involving financial hardship, if his or her
continued service "is in the best interests of the US,

as determined on a case-by-case basis."

The Contracting and Tax Accountability Act of
2015 was also marked up by voice vote at the same
time. That Act would prohibit the award of con-
tracts or grants to corporations or individuals that

have seriously delinquent federal tax debt.

South Africa Issues Small Business
Tax Guide

The South African Revenue Service (SARS) has is-
sued its 2014/15 Tax Guide for Small Businesses,
which, although not an "official publication," pro-
vides general information on income tax, value-
added tax, capital gains tax, and other taxes, duties,

levies, and contributions.
The Guide explains the tax laws and some oth-

er statutory obligations that apply to small busi-

nesses. [t describes some of the forms of business
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entities in South Africa — sole proprietorships,
partnerships, close corporations, and private com-
panies — and explains in general terms the tax re-

sponsibilities of each.

It also contains general information, such as on reg-

istration, record-keeping, relief measures for small

business corporations, and how net profit or loss,

taxable income and assessed loss are determined.
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TAXTREATY ROUND-UP

BELARUS - MALAYSIA

Initialed

According to a report from Belarus's state news
agency on March 17, 2015, Belarus and Malaysia
have newly initialed a DTA.

BULGARIA - UNITED KINGDOM

Signature

Bulgaria and the United Kingdom have signed a
new DTA, the Bulgarian Ministry of Finance con-
firmed on March 26, 2015.

GHANA - NETHERLANDS

Signature

According to preliminary media reports on March 26,
2015, Ghana and the Netherlands have signed a TIEA.

HUNGARY - LUXEMBOURG

Signature

Hungary and Luxembourg signed a DTA on March
10, 2015.

LUXEMBOURG - URUGUAY

Signature

Luxembourg's Government confirmed on March 10,

2015, thatit has recently signed a DTA with Uruguay.
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PAKISTAN - AUSTRIA

Signature

Pakistan and Austria signed an additional Protocol
to amend their DTA on March 17, 2015.

QATAR - BELGIUM

Signature

Qatar and Belgium signed a DTA on March 22,
2015.

RUSSIA - CHINA

Negotiations

The Russian Government confirmed on March
18, 2015, that it has agreed to sign a Protocol with
China to amend their DTA.
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RWANDA - VARIOUS

UNITED KINGDOM - SWEDEN

Forwarded

Rwanda's Cabinet on March 20, 2015, approved
draft legislation that would ratify DTAs with Sin-
gapore and Barbados.

UNITED ARAB EMIRATES - COMOROS

Signature

The United Arab Emirates signed a DTA with Co-
moros on March 26, 2015.

UNITED KINGDOM - MONACO

Legislation

The UK Government on March 19, 2015, tabled
legislation in the House of Commons that would

ratify the pending TIEA with Monaco.

Signature

The United Kingdom and Sweden signed a DTA
on March 26, 2015.

VIETNAM - IRAN

Ratified

The Vietnamese Ministry of Finance on March
26, 2015, confirmed that the Government has ap-
proved the DTA signed with Iran.
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A guide to the next few weeks of international tax
gab-fests (we're just jealous - stuck in the office).

THE AMERICAS

TAX PLANNING FOR DOMESTIC
& FOREIGN PARTNERSHIPS 2015 -
CHICAGO

PLI

Venue: Skadden, Arps, Slate, Meagher & Flom
LLP 155 N. Wacker Drive, Suite 3500, Chicago,
IL 60606-1420, USA

Co Chairs: Stephen D. Rose (Munger, Tolles & Ol-
son LLP), Eric B. Sloan (Deloitte Tax LLP), Clif-

ford M. Warren (Internal Revenue Service)

4/28/2015 - 4/30/2015

heep://www.pli.edu/Content/Seminar/Tax_Planning
for_Domestic_Foreign_Partnerships/_/N-
4k7121292c21D=223947

US INTERNATIONAL TAX
COMPLIANCE WORKSHOP

BNA

Venue: Bloomberg BNA, 1801 South Bell Street,
Arlington, VA 22202, USA
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Key Speakers: Jon Brian Davis (Ivins Phillips &
Barker Chtd), Adam Halpern (Fenwick & West
LLP), Matthew Harrison (PwC LLP), Meg Hogan
(KPMG LLP), Josh Kaplan (KPMG LLP), among

numerous others

5/4/2015 - 5/5/2015

http://www.bna.com/uploadedFiles/BNA_V2/
Professional_Education/Tax/Live_Conferences/In-

tlTaxWorkshopDynamicsEPMay2015.pdf

US TAX ASPECTS OF
INTERNATIONAL SHIPPING

BNA

Venue: Mayer Brown LLP, 1999 K Street NW,
Washington, DC 20006, USA

Chair: Kenneth Klein (Mayer Brown LLP)
5/4/2015 - 5/5/2015
http://www.bna.com/uploadedFiles/BNA_V2/

Professional Education/Tax/Live_Conferences/

ShippingMay2015.pdf
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TAX PLANNING FOR DOMESTIC
& FOREIGN PARTNERSHIPS 2015 -
NEW YORK

PLI

Venue: The Roosevelt Hotel, 45 East 45th Street,
New York, NY 10017, USA

Co Chairs: Stephen D. Rose (Munger, Tolles & Ol-
son LLP), Eric B. Sloan (Deloitte Tax LLP), Clif-
ford M. Warren (Internal Revenue Service)
5/12/2015 - 5/14/2015
htep://www.pli.edu/Content/Seminar/Tax_Plan-

ning_for_Domestic_Foreign_Partnerships/_/N-
4k712129zc21D=223947

INTERMEDIATE US
INTERNATIONAL TAX UPDATE -
NEW YORK

Bloomberg BNA

Venue: Morgan Lewis, 101 Park Avenue #40, New
York, NY 10178, USA

Key Speakers: TBC

5/20/2015 - 5/22/2015

http://www.bna.com/inter2015_NYC/

4TH CROSS BORDER PERSONAL
TAX PLANNING

Federated Press

Venue: Courtyard by Marriott Downtown Toronto,
475 Yonge Street, Toronto, Ontario M4Y 1X7, Canada

Chairs: Jonathan Garbutt (Dominion Tax Law),
Martin J. Rochwerg (Miller Thomson LLP)

5/26/2015 - 5/27/2015

htep://www.federatedpress.com/pdf/HGLegal/
CBP1505-E.pdf

TAX PLANNING FOR DOMESTIC
& FOREIGN PARTNERSHIPS 2015 -
SAN FRANCISCO

PLI

Venue: PLI California Center, 685 Market Street,
San Francisco, California 94105, USA

Co Chairs: Stephen D. Rose (Munger, Tolles & Ol-
son LLP), Eric B. Sloan (Deloitte Tax LLP), Clif-

ford M. Warren (Internal Revenue Service)
6/9/2015 - 6/11/2015
http://www.pli.edu/Content/Seminar/Tax_Plan-

ning_for_Domestic_Foreign_Partnerships/_/

N-4kZ.121292c21D=223947
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14TH ANNUAL INTERNATIONAL
MERGERS AND ACQUISITIONS
CONFERENCE

International Bar Association

Venue: Waldorf Astoria New York, New York, NY
10022, USA

Key Speakers: TBC
6/10/2015 - 6/11/2015

http://www.ibanet.org/Article/ Detail .aspx?ArticleUid=
7ca03d57-41c9-44ba-bla4-7434572160e9

GLOBAL TRANSFER PRICING
CONFERENCE

BNA

Venue: Fairfax Embassy Row, 2100 Massachusetts
Avenue Northwest, Washington, DC 20008, USA

Key Speakers: TBC
6/11/2015 - 6/12/2015

http://go.bna.com/transfer-pricing-conference-

primer/

INTRODUCTION TO US
INTERNATIONAL TAX - BOSTON

Bloomberg BNA

Venue: Morgan Lewis, 225 Franklin Street, Boston,
MA 02110, USA

Chair: TBC

6/15/2015 - 6/16/2015

http://www.bna.com/intro2015_boston/

US INTERNATIONAL TAX
COMPLIANCE WORKSHOP

BNA

Venue: Manchester Grand Hyatt, One Market
Place, San Diego, CA 92101, USA

Key Speakers: TBC

6/15/2015 - 6/16/2015

http://www.bna.com/compliance_sd/
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INTERMEDIATE US
INTERNATIONAL TAX UPDATE -
BOSTON

Bloomberg BNA

Venue: Morgan Lewis, 225 Franklin Street, Boston,
MA 02110, USA

Key Speakers: TBC

6/17/2015 - 6/19/2015

http://www.bna.com/inter2015_boston/

BASICS OF INTERNATIONAL
TAXATION 2015

PLI

Venue: PLI New York Center, 1177 Avenue of the
Americas, New York 10036, USA

Chairs: Linda E. Carlisle (Miller & Chevalier Char-
tered), John L. Harrington (Dentons US LLP)

7121/2015 - 7/22/2015
heep://www.pli.edu/Content/Seminar/Basics_of_

International Taxation_2015/_/N-4kZ12129zs21D
=223955

INTERNATIONAL TAX ISSUES 2015 -
CHICAGO

Practicing Law Institute

Venue: University of Chicago Gleacher Center, 450
N. Cityfront Plaza Drive, Chicago, 11 60611, USA

Chair: Lowell D. Yoder (McDermott Will & Em-
ery LLP)

9/9/2015 - 9/9/2015

heep://www.pli.edu/Content/Seminar/International
Tax_Issues_2015/_/N-4kZ1212a24?1D=223915

BASICS OF INTERNATIONAL
TAXATION 2015

PLI

Venue: PLI California Center, 685 Market Street,
San Francisco, California 94105, USA

Chairs: Linda E. Carlisle (Miller & Chevalier Char-
tered), John L. Harrington (Dentons US LLP)

9/28/2015 - 9/29/2015
http://www.pli.edu/Content/Seminar/Basics_of_

International_Taxation_2015/_/N-4kZ12129zs?
ID=223955
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ASIA PACIFIC

INTERNATIONAL CORPORATE TAX
PLANNING ASPECTS

IBFD

Venue: Conrad Centennial Singapore, Two Temas-
ek Boulevard, 038982 Singapore

Key Speakers: Chris Finnerty (ITS), Julian Wong
(Ernst & Young), Tom Toryanik (RBS)

4/20/2015 - 4/22/2015

hetp://www.ibfd.org/Training/International-

Corporate-Tax-Planning-Aspects-0

12TH ANNUAL ASIA-PACIFIC
TAX FORUM

ICRIER

Venue: The Taj Mahal Hotel, No.1, Mansingh
Road, New Delhi, India

Key Speakers: Dr. Jeffrey Owens (OECD), Dave
Hartnett (Revenue and Customs), Dr. Sijbren Cnos-

sen (University of Maastricht), Wayne Barford (Aus-

tralian Taxation Office), among numerous others

5/5/2015 - 5/7/2015

http://www.iticnet.org/images/APTF12Flyer.pdf

THE 6TH OFFSHORE INVESTMENT
CONFERENCE HONG KONG 2015

Offshore Investment

Venue: Conrad Hong Kong Hotel, One Pacific
Place, Pacific Place, 88 Queensway, Hong Kong

Chair: Michael Olesnicky (KPMG China)
6/17/2015 - 6/18/2015

hetp://www.offshoreinvestment.com/pages/index.
asp?title=The_Offshore_Investment_Conference_
Hong Kong&catID=12190

MIDDLE EAST AND AFRICA

TRENDS IN INTERNATIONAL
TAXATION: AN AFRICAN PERSPECTIVE

IBFD

Venue: Zambezi Sun, Mosi-oa-Tunya Road, Liv-
ingstone 20100, Zambia

Key Speakers: Prof. Annet Wanyana Oguttu (Uni-
versity of South Africa), Antonio Russo (Baker &
McKenzie), Belema Obuoforibo (IBFD), Eleni
Klaver (Carrara Legal), Fredrick Omondi (De-

loitte), among numerous others

6/18/2015 - 6/19/2015

http://www.ibfd.org/IBFD-Tax-Portal/Events/

Trends-International-Taxation-African-Perspective
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WESTERN EUROPE

GLOBAL TAX POLICY CONFERENCE

Maastricht University

Venue: Royal Netherlands Academy of Arts and
Sciences, Kloveniersburgwal 29, 1011 JV Amster-
dam, Netherlands

Chair: Prof. Dr. Hans van den Hurk (Maastricht
University)

4/9/2015 - 4/9/2015
heep://www.ibfd.org/sites/ibfd.org/files/content/

pdf/INVITATION-Global-Tax-Policy-Confer-
ence-2015.pdf

15TH ANNUAL TAX PLANNING
STRATEGIES - US AND EUROPE

American Bar Association

Venue: Hotel Bayerischer Hof, Promenadeplatz 2-6
80333 Munich, Germany

Chairs: Carol P. Tello (Sutherland Asbill & Brennan
LLP), Pia Dorfmueller (P+P Pollath + Partners)

4/15/2015 - 4/17/2015

htep://www.ifcreview.com/eventsfull.aspx?event

[d=242

STEP TAX, TRUSTS & ESTATES
CONFERENCE 2015 - EXETER

STEP

Venue: Sandy Park Conference & Banqueting Cen-
tre, Sandy Park Way, Exeter, Devon, EX2 7NN, UK

Key Speakers: Helen Clarke, George Hodgson
(STEP), Helen Jones (BDO LLP), Lesley King
(LK Law Ltd), Lucy Obrey (Higgs and Sons), Peter
Rayney (Peter Rayney Tax Consulting Ltd), Chris
Whitehouse (5 Stone Buildings).

4/16/2015 - 4/16/2015

http://www.step.org/tax-trusts-estates-step-

conference-2015

PRINCIPLES OF INTERNATIONAL
TAXATION

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019
DW Amsterdam, The Netherlands

Laura Ambagtsheer-Pakarinen

Key Speakers:
(IBFD), Roberto Bernales (IBFD), Piet Boon-
stra (Van Campen Liem), Marcello Distaso (Van
Campen Liem), Carlos Gutiérrez (IBFD)

4/20/2015 - 4/24/2015

htep://www.ibfd.org/Training/Principles-Inter

national-Taxation-1
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DIVERTED PROFITS TAX

IBC

Venue: Millennium Hotel London Knightsbridge,
17 Sloane Street, Knightsbridge, London, SW1X
9NU, UK

Key Speakers: Philip Baker QC (Field Court Tax
Chambers), Timothy Lyons QC (39 Essex Street),
Steve Edge (Slaughter and May), Jonathan Schwarz

(Temple Tax Chambers), among numerous others.
4/21/2015 - 4/21/2015

http://www.iiribcfinance.com/event/Diverted-

Profits-Tax-Conference

PRIVATE WEALTH CYPRUS 2015

IBC

Venue: Four Seasons Hotel, Limassol, 3313, Cyprus

Speakers: Andrew Terry (Withers), Rose Carey
(Charles Russell Speechlys), Theo Parperis (PwC
Cyprus), Celia Pourgoura (CA Advocates), among

numerous others
4/22/2015 - 4/23/2015

http://www.iiribcfinance.com/event/Private-

Wealth-Cyprus-Conference

INTERNATIONAL BUSINESS
TAXATION: INCREASING
TRANSPARENCY

ERA

Venue: ERA Conference Centre, Metzer Allee 4,

Trier, Germany

Key Speakers: Raquel Guevera (MNKS), Howard
M. Liebman (Jones Day), Prof. Jacques Malher-
be (Liedekerke Wolters Waelbroeck Kirkpatrick),

Alain Steichen (Bonn Steichen & Partners)

4/23/2015 - 4/24/2015

https://www.era.int/upload/dokumente/16950.pdf

STEP TAX, TRUSTS & ESTATES
CONFERENCE 2015 - BIRMINGHAM

STEP

Venue: Crowne Plaza Birmingham City Centre,

Central Square, Birmingham, B1 1HH, UK

Key Speakers: Helen Clarke, George Hodgson
(STEP), Helen Jones (BDO LLP), Lesley King
(LK Law Ltd), Lucy Obrey (Higgs and Sons), Peter
Rayney (Peter Rayney Tax Consulting Ltd), Chris
Whitehouse (5 Stone Buildings).

4/24/2015 - 4/24/2015

http://www.step.org/tax-trusts-estates-step-conference
-2015
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STEP TAX, TRUSTS & ESTATES
CONFERENCE 2015 - LEEDS

STEP

Venue: Hilton Leeds City, Neville Street, Leeds,
LS1 4BX, UK

Key Speakers: Helen Clarke, George Hodgson
(STEP), Helen Jones (BDO LLP), Lesley King
(LK Law Ltd), Lucy Obrey (Higgs and Sons), Peter
Rayney (Peter Rayney Tax Consulting Ltd), Chris
Whitehouse (5 Stone Buildings).

4/29/2015 - 4/29/2015

http://www.step.org/tax-trusts-estates-step-

conference-2015

STEP TAX, TRUSTS & ESTATES
CONFERENCE 2015 - LONDON

STEP

Venue: The Queen Elizabeth II Conference Centre,
Broad Sanctuary, London, SW1P 3EE, UK

Key Speakers: Helen Clarke, George Hodgson
(STEP), Helen Jones (BDO LLP), Lesley King
(LK Law Ltd), Lucy Obrey (Higgs and Sons), Peter
Rayney (Peter Rayney Tax Consulting Ltd), Chris
Whitehouse (5 Stone Buildings).

5/8/2015 - 5/8/2015

http://www.step.org/tax-trusts-estates-step-con
ference-2015

INTERNATIONAL TAXATION OF
E-COMMERCE

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019
DW Amsterdam, The Netherlands

Key Speakers: Bart Kosters (IBFD), Tamas Kulcsar
(IBFD)

5/11/2015 - 5/13/2015

http://www.ibfd.org/ Training/International-Taxation-

e-Commerce#tab_program

INTERNATIONAL CROSS BORDER
ESTATE PLANNING

IBC

Venue: Grange Tower Bridge Hotel, 45 Prescott
Street, London, Greater London, E1 8GP, UK

Key Speakers: Steven Kempster (Withers), Michael
Wells-Greco (Speechly Bircham), Dominic Law-
rence (Speechly Bircham), Edward Stone (Col-
las Crill), Jon Edmondson (Mourant Ozannes),
Richard Dew (Ten Old Square), among numer-

ous others.

5/15/2015 - 5/15/2015

hetp://www.iiribcfinance.com/event/International-

Cross-Border-Estate-Planning
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ESTATE & TAX PLANNING FOR THE
US CITIZEN IN THE UK

IBC

Venue: Crowne Plaza London - The City, 19 New
Bridge St, London, EC4V 6BD, UK

Key Speakers: Kehrela Hodkinson (Hodkinson Law
Group), Christopher Horton (Deloitte), Suzanne
Reisman (Law Offices of Suzanne Reisman), Peter

Cotorceanu (Anaford), among numerous others

5/19/2015 - 5/21/2015

http://www.iiribcfinance.com/event/US-UK-Estate-

Planning

PRINCIPLES OF INTERNATIONAL
TAX PLANNING

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019
DW Amsterdam, The Netherlands

Chair: Boyke Baldewsing (IBFD)

6/1/2015 - 6/5/2015

http://www.ibfd.org/ Training/Principles-International-

Tax-Planning-0

THE INTERNATIONAL TAX
PLANNING ASSOCIATION 40TH
ANNIVERSARY CONFERENCE

ITPA

Venue: Sofitel Legend The Grand Amsterdam, Ou-
dezijds Voorburgwal 197, 1012 EX Amsterdam,
Netherlands

Chair: Milton Grundy

6/7/2015 - 6/9/2015

https://www.itpa.org/?page_id=9907

INTERNATIONAL TAXATION OF
EXPATRIATES

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019
DW Amsterdam, The Netherlands

Key Speakers: Bart Kosters (IBFD)

6/10/2015 - 6/12/2015

http://www.ibfd.org/Training/International-

Taxation-Expatriates

67



TAX FOR OFFSHORE SHIPPING

Informa

Venue: Bonhill House, 1-3 Bonbhill Street, London,
EC2A 4BX, UK

Key Speakers: Harrie van Duin (KPMG Meijburg),
Dorte Cock (EY), Jurjen Bevers (Baker & McKen-
zie), Gavin Stoddart (Moore Stephens CIS), among

numerous others

6/16/2015 - 6/17/2015

htep://www.lloydsmaritimeacademy.com/event/

offshoretax

INTERNATIONAL TAX ASPECTS OF
PERMANENT ESTABLISHMENTS

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019
DW Amsterdam, The Netherlands

Key Speakers: Andreas Perdelwitz (IBFD), Bart
Kosters (IBFD), Hans Pijl, Roberto Bernales
(IBFD), Walter van der Corput (IBFD), Madalina
Cotrut (IBFD), Jan de Goede (IBFD)

6/16/2015 - 6/19/2015

hetp://www.ibfd.org/Training/International-Tax-

Aspects-Permanent-Establishments

TAX PLANNING WORKSHOP

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019
DW Amsterdam, The Netherlands

Key Speakers: Shee Boon Law (IBFD), Tamas
Kulesar (IBFD), Boyke Baldewsing (IBFD), Carlos
Gutiérrez (IBFD)

71212015 - 7/3/2015

http://www.ibfd.org/Training/Tax-Planning-
Workshop

UPDATE FOR THE ACCOUNTANT
IN INDUSTRY AND COMMERCE -
LONDON

CCH

Venue: Sofitel St James Hotel, 6 Waterloo Place,
London SW1Y 4AN, UK

Key Speakers: Toni Trevett, Dr. Stephen Hill, Kevin

Bounds, among others.

71812015 - 7/9/2015

https://www.cch.co.uk/AIC
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INTERNATIONAL TAX SUMMER
SCHOOL

IIR & IBC Financial Events

Venue: Gonville & Caius College, Trinity St, Cam-
bridge, CB2 1TA, UK

Key Speakers: Timothy Lyons QC (39 Essex Street),
Peter Adriaansen (Loyens & Loeff), Julie Hao (EY),
Heather Self (Pinsent Masons), Jonathan Schwarz

(Temple Tax Chambers), among numerous others

8/18/2015 - 8/20/2015

http://www.iiribcfinance.com/event/International-
Tax-Summer-School-2015

DUETS ON INTERNATIONAL
TAXATION: GLOBAL TAX TREATY
ANALYSIS

IBFD

Venue: IBFD Head Ofhice Auditorium, Rietland-
park 301,1019 DW Amsterdam, The Netherlands

Key Speakers: Richard Vann, Pasquale Pistone,
Marjaana Helminen, Peter Harris, Adolfo Martin

Jimenez, Scott Wilkie

9/712015 - 9/7/2015

htep://www.ibfd.org/IBFD-Tax-Portal/Events/
Duets-International-Taxation-Global-Tax-Treaty-

Analysis-1#tab_program

UPDATE FOR THE ACCOUNTANT
IN INDUSTRY AND COMMERCE -
BRISTOL

CCH

Venue: Aztec Hotel and Spa, Aztec West, Almonds-
bury, Bristol, South Gloucestershire BS32 4TS, UK

Key Speakers: Toni Trevett, Dr. Stephen Hill, Kevin

Bounds, among others.

9/9/2015 - 9/10/2015

https://www.cch.co.uk/AIC

UPDATE FOR THE ACCOUNTANT
IN INDUSTRY AND COMMERCE -
MILTON KEYNES

CCH

Venue: Mercure Abbey Hill Hotel, The Approach,
Milton Keynes MK8 8LY, UK

Key Speakers: Toni Trevett, Dr. Stephen Hill, Kevin

Bounds, among others.

9/15/2015 - 9/16/2015

heeps://www.cch.co.uk/AIC

69



INTERNATIONAL TAXATION
OF BANKS AND FINANCIAL
INSTITUTIONS

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019
DW Amsterdam, The Netherlands

Key Speakers: Ronald Aw-Yong (Beaulieu Capital),
Peter Drijkoningen (French BNP Paribas bank),
Francesco Mantegazza (Pirola Pennuto Zei & As-
sociati), Omar Moerer (Baker & McKenzie), Pedro
Paraguay (NautaDutilh), Nico Blom (NautaDutilh)

9/16/2015 - 9/18/2015

http://www.ibfd.org/ Training/International-Taxa-

tion-Banks-and-Financial-Institutions

UPDATE FOR THE ACCOUNTANT
IN INDUSTRY AND COMMERCE -
MANCHESTER

CCH

Venue: Radisson Blu Hotel Manchester, Chicago
Avenue, Manchester, M90 3RA, UK

Key Speakers: Toni Trevett, Dr. Stephen Hill, Kevin

Bounds, among numerous others
9/22/2015 - 9/23/2015

hteps:/[www.cch.co.uk/AIC

UPDATE FOR THE ACCOUNTANT
IN INDUSTRY AND COMMERCE -
OXFORD

CCH

Venue: Oxford Thames Four Pillars Hotel, Henley
Road, Sandford-on-Thames, Sandford on Thames,
Oxfordshire OX4 4GX, UK

Key Speakers: Toni Trevett, Dr. Stephen Hill, Kevin

Bounds, among numerous others

10/6/2015 - 10/7/2015

hetps://www.cch.co.uk/AIC

INTERNATIONAL TAX STRUCTURING
FOR MULTINATIONAL ENTERPRISES

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019
DW Amsterdam, The Netherlands

Key Speakers: Boyke Baldewsing (IBFD), Tamas
Kulcsar (IBFD)

10/21/2015 - 10/23/2015

hetp://www.ibfd.org/Training/International-Tax-

Structuring-Multinational-Enterprises#tab_program
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INTHE COURTS

THE AMERICAS

United States

The US Fifth Circuit Court of Appeals has ruled
against a decision by the Commissioner of Internal
Revenue to partially disallow BMC Software, Inc.'s

(BMC's) repatriated dividends tax deduction un-
der 26 USC Section 965(b)(3).

Section 965 of the USC permits a one-time tax de-
duction of 85 percent of certain dividends paid by
an overseas subsidiary to its US-based parent. Sec-
tion 965(b)(3) provides that the amount of repatri-
ated dividends otherwise eligible for a dividends-
received deduction must be reduced by the amount
of any increase in related-party "indebtedness"

within a specified testing period.

The Commissioner had based its decision on the
ground that subsequently created accounts re-

ceivable constituted "indebtedness" and reduced

BMC's eligibility for the deduction.

In the 2006 tax year, BMC decided to take a Sec-
tion 965 deduction by repatriating USD721m
from its wholly owned foreign subsidiary, BMC
Software European Holding (BSEH), via a cash
dividend. Of this sum, roughly USD709m quali-
fied for the Section 965 dividends-received deduc-
tion, which permitted BMC to deduct 85 percent
of that amount, USD603m, from its taxable in-

come on its 2006 tax return.
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The Court said BMC accurately reported no re-
lated-party indebtedness on its 2006 tax return.
Therefore, neither party disputed that, at the time
BSEH paid its USD721m cash dividend to BMC,
the Section 965(b)(3) related-party indebtedness

exception had no relevance or effect.

Then, in a matter completely unrelated to the repa-
triation under Section 965, BMC and the Commis-
sioner signed a transfer pricing closing agreement
in 2007 to correct BMC's net overpayment for
royalties from its foreign subsidiary, BSEH. In this
agreement, BMC agreed to a primary adjustment

for each tax year from 2003 to 2006, increasing its
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taxable income by approximately USD102m in to-
tal. Because the USD102m BMC had "overpaid"
BSEH remained in the cash accounts of BSEH,
BMC was also required to make secondary adjust-
ments to conform its books and records to reflect

that fact.

Under one of two available options under IRS Reve-
nue Procedure 99-32, BMC treated the USD102m
"overpayment" to BSEH as a series of interest-bear-
ing accounts receivable, one for each tax year, rath-
er than a capital contribution. BMC's stated goal
was to put the company in the same place that it
would have occupied had the primary adjustments
been reflected on its original tax recurns. BMC and
the Commissioner then executed another closing
agreement to execute the secondary adjustment, ef-
fective as of September 25, 2007 (the 99-32 Clos-

ing Agreement).

The 99-32 Closing Agreement created two accounts
receivable, established on November 27, 2007, and
payable from BSEH to BMC, with deemed estab-
lishment dates of March 31, 2005 and March 31,
2006. The parties also agreed that when BSEH paid
off the newly created accounts receivable, such pay-
ment would be "free of the federal income tax con-
sequences of the secondary adjustments that would

otherwise result from the primary adjustment.”

In 2011, four years after the execution of the 99-
32 Closing Agreement, the Commissioner issued to
BMC a notice of tax deficiency in the amount of

approximately USD13m for the 2006 tax year. The

Commissioner asserted that the accounts receivable
which BMC established pursuant to the 99-32 Clos-
ing Agreement constituted related-party indebted-
ness between BMC and BSEH during the relevant
Section 965(b)(3) testing period, thereby reducing
BMC's eligibility for the Section 965 deduction.

However, the Court ruled that the text of the legis-
lation does not warrant treating the accounts receiv-
able as "indebtedness," given that Section 965(b)
(3) specifically requires that the determination of
the final amount of "indebtedness" be made as of
the close of the taxable year for which the election
under Section 965 is in effect. "Here, the relevant
taxable year is 2006, and the close of that taxable
year occurred on March 31, 2006. So the relevant
testing period ended on March 31, 2006," the

Court said.

The Courtnoted the Commissioner had made much
of the fact that, in the 99-32 Closing Agreement,
BMC agreed to backdate the accounts receivable.
The Court said this is an incorrect interpretation of

the testing period requirements of Section 965:

"The fact that the accounts receivable are
backdated does nothing to alter the reality
that they did not exist during the testing peri-
od. Even assuming arguendo that a correction
of a prior year's accounts could create indebt-
edness for purposes of Section 965(b)(3), that
is not what happened in this case. This is not
a situation in which a subsequent adjustment

was made in order to accurately reflect what
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actually happened in the taxable year ending
on March 31, 2006. Rather, with the second-
ary adjustments, BMC agreed to create pre-
viously non-existent accounts receivable with
fictional establishment dates for the purpose
of calculating accrued interest and correcting
the imbalance in its cash accounts that result-

ed from the primary adjustment.”
In respect of this point, it concluded:

"The text of Section 965(b)(3) requires that,
to reduce the allowable deduction, there
must have been indebtedness 'as of the close
of' the applicable taxable year. Because the

accounts receivable were not created until
2007, BMC's Section 965 deduction cannot
be reduced under Section 965(b)(3)."

The judgment was delivered on March 13, 2015.

http://www.ca5.uscourts.gov/opinions%5Cpub%
5C13/13-60684-CV0.pdf

Fifth Circuit Court Of Appeals: BMC Software v.
Commissioner (No. 13-60684)

United States

In Alabama Department of Revenue et al v. CSX
Transportation, Inc., the Supreme Court was asked
to decide whether a State violated the Railroad Re-
vitalization and Regulation Reform Act of 1976
by taxing diesel fuel purchases made by a rail car-

rier while exempting similar purchases made by

its competitors; and if so, whether the violation
is eliminated when other tax provisions offset the

challenged treatment of railroads.

Alabama imposes sales and use taxes on railroads
when they purchase or consume diesel fuel, nor-
mally at a rate of 4 percent, but exempts from those
taxes trucking transport companies (motor carri-
ers) and companies that transport goods interstate
through navigable waters (water carriers) — both
railroad competitors. Motor carriers pay an alterna-
tive fuel-excise tax on diesel, of 19 cents per gallon,
but water carriers pay neither the sales tax nor the

excise tax.

The respondent, CSX, an interstate rail carrier that
operates in Alabama, sought to enjoin state officers
from collecting sales tax on its diesel fuel purchases,
claiming that the State's asymmetrical tax treatment

"discriminates against a rail carrier” in violation of

the Act.

In its earlier ruling on the dispute, CSX Transp. v.
Alabama Dept. of Revenue (562 U.S. 277, 287),
the Supreme Court held that a tax "discriminates”
under subsection 11501(b)(4) of that Act when it
treats "groups [that] are similarly situated” differ-
ently without sufficient "justification for the differ-

ence in treatment."

On remand, the District Court rejected CSX's
claim. Reversing, the US Court of Appeals for the
Eleventh Circuit held that CSX could establish dis-

crimination by showing that Alabama taxed rail
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carriers differently than their competitors, and re-
jected Alabama's argument that imposing a fuel-
excise tax on motor carriers, but not rail carriers,
justified imposing the sales tax on rail carriers, but

not motor carriers.

According to the Supreme Court, the Eleventh
Circuit properly concluded that motor carriers, as
CSX's competition, are an appropriate comparison
class for its subsection 11501 (b)(4) claim.

However, it said that the Eleventh Circuit erred in
refusing to consider whether Alabama could justify
its decision to exempt motor carriers from its sales
and use taxes through its decision to subject motor

carriers to a fuel excise tax.

For instance, the Supreme Court said it does not ac-
cord with ordinary English usage to say that a tax dis-
criminates against a rail carrier if a rival who is exempt
from that tax must pay another comparable tax from
which the rail carrier is exempt, since both competi-
tors could then claim to be discriminated against rela-
tive to each other. "An alternative, roughly equivalent
tax is one possible justification that renders a tax dis-
parity non-discriminatory,” the Court said. "We think
Alabama can justify its decision to exempt motor car-
riers from its sales and use tax through its decision to

subject motor carriers to a fuel-excise tax," it said.

The matter of whether the exemption of water car-
riers from both taxes is sufficiently justified under
federal law was left for the Eleventh Circuit Court

to determine.

This judgment was delivered on March 4, 2015.

http://www.supremecourt.gov/opinions/14pdf/13-
553_1b82.pdf

US Supreme Court: Alabama Dept. of Revenue et al
v. CSX Transportation, Inc.

WESTERN EUROPE

France and Luxembourg

The European Court of Justice (ECJ) has outlawed
the decisions of the governments of Luxembourg
and France to impose reduced rates of value-added

tax (VAT) on electronic books.

The ruling concerns paid-for books supplied via
download or web streaming to a computer, smart-

phone, e-reader, or other such system.

Since January 1, 2012, France has levied a 5.5
percent VAT rate on e-books, and Luxembourg
has levied a 3 percent rate. The Commission chal-
lenged the decisions, arguing that they contra-
vened the EU VAT Directive, and subsequently
the Commission referred the matter to the EC]J in

September 2013.

Ruling in favor of the Commission, the ECJ argued
that a reduced VAT rate can apply only to supplies
of goods and services covered by Annex III to the
VAT Directive, which refers to the "supply of books

... on all physical means of support."
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The ECJ concluded that the reduced VAT rate is ap-
plicable to a transaction consisting of the supply of a
book found on a physical medium. While it agreed
that in order to be able to read an electronic book,
physical support (such as a computer) is required,
that support is not included in the supply of elec-
tronic books; therefore the supply of such books is

not included within the scope of Annex III.

Additionally, the ECJ observed that, under the
VAT Directive, the possibility of a reduced VAT
rate being applied to "electronically supplied ser-
vices is excluded." It confirmed that an e-book is
such a service. The Court rejected the argument
that the supply of electronic books constitutes a
supply of goods (and not a supply of services). It
said only the physical support enabling an elec-
tronic book to be read could qualify as "tangible
property,” but such support is not part of the sup-

ply of electronic books.

The ECJ ruled in each case that, by applying a re-
duced rate of VAT to the supply of digital or elec-
tronic books, both France and Luxembourg had
failed to fulfill their obligations under Articles 96
and 98 of Council Directive 2006/112/EC of No-
vember 28, 2006, on the common system of VAT,

as amended.
The judgments were released on March 5, 2015.

http://curia.europa.eu/juris/document/document.
jsfrtext=&docid=1626858&pagelndex=0&docla
ng=EN&mode=Ist&dir=&occ=first&part=18&c
id=222698 and http://curia.europa.eu/juris/docu-
ment/document.jsf?text=&docid=162692&pagel
ndex=0&doclang=EN&mode=Ist&dir=8occ=first
&part=18&cid=222785

European Court of Justice: Commission v. France

and Luxembourg (C-479/13) and (C-502/13)
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Dateline April 2, 2015

As the saying goes, the two things certain in life are
death and taxes. In many countries, that includes
being taxed after death, which is a tad unsporting,
one might think. You pay your taxes on income,
capital, and consumption during your life, make
the most of what's left, then when you kick the
bucket the government wants another slice of the
estate pie. Effectively, a legal form of double taxa-
tion. The US Republican-majority Senate last week
voted in favor of doing what some countries have
already done, to abolish the estate tax. All but one
Republican voted in favor; all but one Democrat
voted against. "For" arguments included that farm-
ers and small family businesses can be hit especially
hard, forcing them to sell assets such as land or the
business to pay the tax. Arguments against includ-
ed that the measure would benefit only the very
wealthy. All rather academic really, as the chance of
this getting past President Obama is about as likely
as a globe-aligning, corporate tax rate-reducing, full
US tax reform. In other words, it was a nice idea

while it lasted.

Across the pond, a minor economy that has been
impacting the global economy in a very dispropor-
tionate manner is facing its own challenges over
estate taxes. Greece has been referred to the Euro-
pean Court of Justice for imposing a preferential
0.5 percent inheritance tax rate for legacies to cer-
tain Greek non-profit organizations, while legacies

to similar entities in other EU/EEA member states
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are subject to rates of 20—40 percent if a reciprocity
arrangement is not in place. Which, it is claimed,
makes the latter in breach of the principle of free
movement of capital under EU law. This might
appear somewhat inconsequential considering
the challenges faced by Greece and, by extension,
the EU presently. Yet despite the requirement for
major tax reform in the former, and the potential
for a "Grexit" destabilizing the entire eurozone in
the latter, principles regarding a minor element of
Greek inheritance tax law must be upheld to main-

tain standards, I suppose.

No doubt the UK Chancellor, George Osborne,
would have loved to introduce generous changes to
the inheritance tax in his recent Budget had he not
been hamstrung by his coalition partners. However,
a more pressing issue right now for the Tories — and
indeed the opposition Labour Party — is achieving a
majority government in the May 7 general election.
Normally, a government that had pulled a country
out of a deep recession, despite ongoing economic
troubles in the eurozone and elsewhere in the world,
reduced taxes for the lowest paid, and still managed
to pay down the deficit, would stand a good chance
of an outright win. And usually, the fight would be
between the Conservative and Labour Parties, with
the Liberal Democrats holding the balance. But this
time smaller parties, such as the UK Independence
Party (UKIP), the Scottish National Party (SNP),
and the Greens, have thrown such certainties into

doubt. Where tax is concerned, Labour, the Liberal
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Democrats, the SND, and the Greens generally want
to hike taxes, with the prime targets being "the
rich" (who knows at what point one goes from be-
ing "reasonably well-off" to "rich"?) and big busi-
ness. The Conservatives and UKIP would prefer
taxes to go down, and instead propose to focus on
cutting welfare and expenditure on services to pay
down the deficit and balance the books. If UKIP
is to be believed, further potential savings can be
found from the UK leaving the EU, with even the
Conservatives — more middle of the road in their
euroskepticism — agreeing to a hold a public referen-

dum after the election. All of which leaves business

caught between a rock and a hard place, with the
economic uncertainty hanging over EU member-
ship and the potential for taxes to rise should the
current opposition (perhaps in coalition with like-
minded minority parties) get into power. All of this,
of course, falls on the shoulders of the voting public,
who, despite the election campaign officially starting
on March 30, are likely already election-weary after
four months of unofhicial campaigning (or rather,
cross-party sniping) since the Autumn Statement.

Still, just another five weeks to go ...

The Jester
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