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An Update to Part IV of A NERA Insights Series

In June 2008, we observed that the eight shareholder class action lawsuits involving backdating 

allegations had each settled for less than the amount forecast by NERA’s settlement prediction 

model. On average, actual settlements in that sample averaged less than 38% of the amounts 

predicted by the model. 

We put forward two hypotheses to explain the low settlements observed up to that point. One 

was that suits alleging backdating were generally viewed as weaker on the merits than other class 

actions, and would therefore be expected to continue to settle for less. The other was that the 

weakest cases had settled most quickly, which, we pointed out, would suggest that subsequent 

settlements in backdating class actions might be as high as or higher than NERA’s predictions.

In October 2008 we published an update, based on the 15 options backdating class actions that 

had settled up to that point. Overall, actual settlements in that sample were about 74% of predicted 

settlements, as compared to the 38% we found for the eight settlements reported in the initial 

paper. Based on these 15 settlements, we concluded that we could not reject at the standard 5% 

significance level the hypothesis that settlements in class actions involving backdating allegations are, 

on average, no different than settlements in other shareholder class actions. This finding seemed to 

provide support for our second hypothesis, that the weakest cases had settled most quickly.

Subsequent to the October 2008 update, an additional 16 backdating class actions have settled, 

bringing the total number of settlements to 31. Summary statistics for the updated sample are 

presented in Table 1, which shows that actual settlements were on average about 71% of actual 

settlements. Moreover, we cannot reject at the 5% level, or even at the 10% level, the hypothesis 

that settlements in backdating class actions are, on average, no different than settlements in other 

shareholder class actions. This finding provides stronger support for the hypothesis that the early 

settlements were relatively low because the weakest backdating class actions tended to settle most 

quickly. It is worth noting, however, that of these 31 settlements, only four are at or above the 

prediction, whereas 27 are below. 
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Table 1 (Updated). �Predicted and Actual Settlements for Backdating Class Actions as of 12 May 2010

 		  Class Action	 Settlement	 Announcement	 Court	 NERA Predicted		 Actual Settlement

	 Issuer Defendant	 Filing Date	 Status	 Date	 Approval Date	 Settlement	 Amount	 % of Predicted

	 (1)	 (2)	 (3)	 (4)	 (5)	 (6)	 (7)	 (8)

									         =(7)/(6)

 1	 Newpark Resources, Inc.	 04/21/06	 Approved 	 04/13/07 	 10/09/07 	 $23,278,481 	 $9,240,000 	 39.7	%

 2	 Meade Instruments, Corp.	 09/27/06 	 Approved 	 05/24/07 	 12/10/07 	 $3,037,964 	 $2,950,000 	 97.1	%

 3	 Rambus, Inc.	 07/17/06 	 Approved	  09/07/07 	 05/14/08 	 $217,713,093 	 $18,000,000 	 8.3	%

 4	 Mercury Interactive Corp. 	  08/19/05 	 Approved 	 10/15/07 	 09/25/08 	 $435,047,901 	 $117,500,000 	 27.0	%

 5	 American Tower Corp. 	  05/26/06 	 Approved 	 12/13/07 	 06/11/08 	 $24,386,368 	 $14,000,000 	 57.4	%

 6	 KLA-Tencor Corp. 	 06/29/06 	 Approved 	 01/24/08 	 09/26/08 	 $210,228,128 	 $65,000,000 	 30.9	%

 7	 HCC Insurance Holdings 	 03/08/07 	 Approved 	 02/08/08 	 07/17/08 	 $36,443,928 	 $10,000,000 	 27.4	%

 8	 Wireless Facilities, Inc. 	 03/15/07 	 Approved 	 03/14/08 	 12/03/08 	 $33,847,340 	 $4,500,000 	 13.3	%

 9	 PainCare Holdings 	 03/21/06 	 Approved 	 05/07/08 	 09/15/08 	 $7,800,754 	 $2,000,000 	 25.6	%

10 Brocade Communications 	 05/19/05 	 Approved 	 06/02/08 	 01/26/09 	 $136,465,598 	 $160,000,000 	 117.2	%

11 Brooks Automation, Inc. 	 06/19/06 	 Approved 	 06/24/08 	 10/02/08 	 $78,243,309 	 $7,750,000 	 9.9	%

12 UnitedHealth Group 	 05/05/06 	 Approved 	 07/02/08 	 09/23/09 	 $182,889,372 	 $925,500,000 	 506.0	%

13 Monster Worldwide 	 03/15/07 	 Approved 	 07/31/08 	 11/25/08 	 $53,278,071 	 $47,500,000 	 89.2	%

14 Vitesse Semiconductor Corp. 	 05/01/06 	 Approved 	 08/11/08 	 11/17/08 	 $80,724,168 	 $20,774,322 	 25.7	%

15 Openwave Systems, Inc 	 02/21/07 	 Approved 	 08/26/08 	 02/27/09 	 $71,083,962 	 $20,000,000 	 28.1	%

16 Sonus Networks, Inc. 	 01/06/06 	 Approved 	 09/24/08 	 06/16/09 	 $60,907,266 	 $9,500,000 	 15.6	%

17 Amkor Technology Inc. 	 01/23/06 	 Approved 	 12/11/08 	 11/18/09 	 $49,256,054 	 $11,250,000 	 22.8	%

18 Sunrise Senior Living, Inc. 	 01/16/07 	 Approved 	 02/27/09 	 06/26/09 	 $20,393,577 	 $13,500,000 	 66.2	%

19 The Children’s Place 	 09/21/07 	 Approved 	 05/06/09 	 11/02/09 	 $30,876,870 	 $12,000,000 	 38.9	%

	 Retail Stores, Inc.

20 UTStarcom, Inc. 	 09/05/07 	 Approved 	 05/14/09 	 09/18/09 	 $39,809,472 	 $9,500,000 	 23.9	%

21 Marvell Technology 	 10/05/06 	 Approved 	 06/09/09 	 11/13/09 	 $145,700,884 	 $72,000,000 	 49.4	%

	 Group, Ltd. 

22 NPS Pharmaceuticals, Inc. 	 07/12/06 	 Approved 	 06/18/09 	 06/18/09 	 $24,171,775 	 $15,000,000 	 62.1	%

23 Sonic Solutions, Inc. 	 10/04/07 	 Approved 	 07/01/09 	 04/08/10 	 $19,221,339 	 $5,000,000 	 26.0	%

24 Take-Two Interactive 	  02/01/06 	 Tentative 	 09/01/09  		  $35,153,726 	 $20,115,000 	 57.2	%

	 Software, Inc.

25 Quest Software, Inc. 	  10/27/06 	 Approved 	 10/16/09 	 03/15/10 	 $30,877,424 	 $29,400,000 	 95.2	%

26 TeleTech Holdings, Inc. 	 01/25/08 	 Tentative 	 10/21/09 	 06/11/10 	 $105,242,902 	 $11,000,000 	 10.5	%

27 Comverse Technology, Inc. 	  04/19/06 	 Tentative 	 12/17/09 	 06/21/10 	 $87,948,199 	 $225,000,000 	 255.8	%

28 Broadcom Corp. 	  08/11/06 	 Tentative 	 12/29/09  		  $222,365,358 	 $160,500,000 	 72.2	%

29 Juniper Networks, Inc. 	  07/14/06 	 Tentative 	 02/11/10  		  $201,109,970 	 $169,000,000 	 84.0	%

30 MRV Communications, Inc. 	 07/08/08 	 Tentative 	 03/19/10  		  $10,491,909 	 $10,000,000 	 95.3	%

31 Maxim Integrated Products, Inc. 	02/06/08 	 Tentative 	 05/05/10  		  $129,993,149 	 $173,000,000 	 133.1	%	

 	  						      Average 	 71.3	%

Although it is conceivable that these findings may yet change, at this point most backdating cases 

that have not been dismissed with prejudice have settled. Of 43 backdating-related federal class 

actions filed to date, six have been dismissed without leave to re-file (in three cases, the decision was 

unsuccessfully appealed), and one has been voluntarily dismissed, so taking account of those cases 

and the 31 settled cases, 38 cases have been resolved and only five are pending.	

1 	 The opinions expressed herein do not necessarily represent the views of NERA Economic Consulting or any other NERA consultant. Please do not cite 
without explicit permission from the authors.

2 	 The authors thank David Tabak and Jake George for helpful comments on earlier drafts of the paper. In addition, we thank Margarita Capi, David Gillen, 
Ashley Hartman, Sudeep Paul, Nicole Roman, Carlos Soto, and Steven Towler. These individuals receive credit for improving this paper; all errors and 
omissions are ours.
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NERA Economic Consulting (www.nera.com) is a global firm of experts dedicated to applying 

economic, finance, and quantitative principles to complex business and legal challenges. For half 

a century, NERA’s economists have been creating strategies, studies, reports, expert testimony, 

and policy recommendations for government authorities and the world’s leading law firms and 

corporations. We bring academic rigor, objectivity, and real world industry experience to bear 

on issues arising from competition, regulation, public policy, strategy, finance, and litigation.

NERA’s clients value our ability to apply and communicate state-of-the-art approaches clearly 
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economists and other experts backed by the resources and reliability of one of the world’s 
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