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ON MAY 10, 2016, A FEDERAL DISTRICT
court in the District of Columbia issued a
preliminary injunction blocking Staples’ pro-
posed acquisition of Office Depot,1 resolving
litigation that required several months of dis-

covery and a two-week hearing that began on March 21,
2016. Shortly thereafter, Staples and Office Depot followed
through on their prior public statements and abandoned
their transaction. This ended a regulatory process that began
more than 15 months earlier, when Staples had announced
its proposed acquisition of Office Depot on Feb. 4, 2015.2

The merging parties vigorously contested the definition of
the relevant product market, challenged the reliability of the
FTC’s market share estimates, and placed the expansion and
repositioning of Amazon.com at the center of their defense.
At the core of the dispute was the FTC’s decision to limit the
relevant product market to “consumable office supplies” (cor-
responding to what we know colloquially as traditional office
supplies and paper) sold to “large” business-to-business cus-
tomers (defined by the FTC as customers buying more than
$500,000 annually in “consumable office supplies”).3 The
parties argued that the FTC’s alleged market bore little resem-
blance to business realities. In the end, however, the court was
not persuaded to allow the transaction to close.4 The opinion
granting a preliminary injunction found that the FTC had
alleged a well-defined relevant product market, accepted the
FTC’s market share estimates, and found that Amazon’s
expansion would be both insufficient and unlikely to mitigate
the alleged competitive harm.5

After two weeks of contesting the FTC’s case and cross-
examining its witnesses, the defendants rested without call-

ing any witnesses of their own. They contended that the
FTC had failed to show that the share of the combined firm
in the alleged market was high enough to establish the
Philadelphia National Bank (rebuttable) presumption of com-
petitive injury,6 so that no rebuttal was required. 
While there is little value in re-litigating the credibility of

the FTC’s market share estimates at this juncture, it remains
fruitful to discuss the competitive effects analyses used in
this matter. The FTC’s prosecution of this case raises impor-
tant questions regarding competitive effects and market def-
inition analyses. Is the mere fact that a customer conducts a
procurement auction sufficient to conclude that competi-
tion to sell the products at issue is restricted to the bidding
process? What losses of sales volume matter when evaluating
the profitability of a price increase in the course of perform-
ing the hypothetical monopolist test and competitive effects
analyses? We show here that the answers to these questions
can reverse the inferences one reaches regarding the likely
competitive effect of a merger. 

The FTC’s Case7

The FTC’s case centered on inferences drawn from the par-
ties’ bidding histories. The FTC used bid data to estimate the
extent to which the proposed merger would internalize diver-
sions that kept the parties from raising prices in the pre-
merger world. It concluded that the pre-merger diversions
between the parties were high enough to find the proposed
acquisition a likely Section 7 violation. Because the bid data
showed that the merging parties appeared in and won a large
percentage of bids to supply “targeted customers” (while
third parties did not), the FTC also believed that the bid data
reinforced its claim that the parties had a high share of the
alleged product market.
The FTC then sought to validate its analyses of the bid data

with a variety of qualitative evidence. It offered a narrative in
which the parties were the only meaningful competitors in a
well-defined relevant market composed of the sale of con-
sumable office supplies to targeted customers. Third parties
were depicted as no more than marginal competitors unable
to meet the targeted customers’ requirements (e.g., they lacked
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The development of the Internet has also impacted the
parties’ commercial contract business. The development of
search engines has lowered corporate customers’ costs of
searching for the lowest prices while improvements in deliv-
ery logistics have enabled them to make credible their threat
to purchase products from third parties. Finally, regional
contract players have expanded significantly. (W.B. Mason is
the pre-eminent example in this regard.)
These developments have challenged the parties’ top line

revenues. Over the five years between 2011 and 2015, the par-
ties lost about $8 billion in revenue while continuing to bear
the costs associated with their legacy high-fixed-cost distri-
bution and retail sales business model. By itself, Office Depot
(including OfficeMax) lost more than $10 billion in rev-
enue over the eight years between 2008 and 2015.11

In response, the parties initiated new strategies predicat-
ed on leveraging their two most significant assets: extensive
distribution infrastructures and acceptance as vendors to
large commercial customers. Each party began initiatives to
move Beyond Office Supply Sales (BOSS) to enhance their
sales base by selling to their corporate customers a variety of
additional product lines, such as break room supplies, jani-
torial/sanitation supplies, technology products, print and
graphics services, and promotional items.12 BOSS product
lines already account for about half of Staples’ contract rev-
enues.13 Given the need for new revenue sources, the expan-
sion into BOSS is a key strategic initiative for both Staples
and Office Depot.

Procurement and Pricing Institutions. The targeted
customers organize their RFP processes so that suppliers bid
to provide them with a bundle of goods and services. Each
customer thereby aggregates all the products it intends to buy
from a vendor, leveraging the power of its purchasing volume.
Bundling allows the supplier to quote lower prices that take
into account the benefits of serving the full purchasing vol-
ume of that customer. The requirement that the winning
bidder provide a host of delivery and utilization review serv-
ices was central to the FTC’s concerns regarding the credi-
bility and thus competitive relevance of third party suppli-
ers.14

During the RFP process, customers typically establish the
scope and scale of the RFP by providing bidders with exten-
sive data on how much of each item they have purchased his-
torically. Customers also identify their “core” items, which are
the highest volume and most important items that they pur-
chase. They demand the lowest pricing on these items, and
suppliers generally oblige with deep discounts. Importantly,
core items are not restricted to consumable office supplies and
often include BOSS products, such as break room or janito-
rial/sanitation items. Customers essentially never issue an
RFP for just the products in the FTC’s market. The bundle
they seek nearly always spans multiple product lines, includ-
ing BOSS.
Suppliers use the purchase history of the customer to pre-

dict how much of each item the customer will purchase

a national distribution infra-structure or were unable to pro-
vide the requisite delivery and information technology serv-
ices). Even Amazon.com was characterized as falling short of
these requirements and thus not a credible alternative to
Staples and Office Depot. Importantly, Amazon.com was
described as unwilling or unable to generate credible respons-
es to a request-for-proposal (RFP), an activity that the FTC
claimed was necessary to compete in the relevant market.

Some Questions About the FTC’s Case
Notwithstanding the district court’s acceptance of each of the
FTC’s arguments outlined above, the FTC’s case raises three
broad questions regarding competitive effects:
(1) Is competition to sell consumable office supplies to tar-
geted customers restricted to the bidding or RFP process?
Must a vendor win an RFP in order to exert competitive
influence on the sale of consumable office supplies to tar-
geted customers?
(2) Which diversions constrain the pricing of consumable
office supplies?
(3) What is the antitrust relevance of the parties having
recently reinvented themselves as suppliers of products
other than consumable office supplies?

Marketplace Institutions and Dynamics
Declining Demand, Increasing Competition.8 While
Staples and Office Depot grew impressively from their incep-
tion in the mid-1980s through their peak in the mid-2000s,
their office supplies businesses have declined in recent years
(see below). The technological progress that has enabled us to
digitize documents has decreased demand for a variety of
traditional office supplies relating to the creation, organiza-
tion, and storage of paper documents (e.g., paper, ink/toner,
binder clips, binders, boxes, etc.). 
The parties have also been challenged by competitors seek-

ing to expand their sales of office supplies. At the retail level,
“channel blurring” has led to growth by brick-and-mortar
competitors that have expanded their office supply offerings
(e.g., Walmart, Target, and Costco). Readers who purchase
from Amazon.com have direct insight into how the devel-
opment of the Internet (e.g., search engines and e-tailing) and
associated improvements in delivery logistics have facilitated
new competition from low-cost competitors. 
Similar forces have affected contract sales to commercial

customers. For example, the ink and toner sales that were
mainstays of Staples’ and Office Depot’s sales to commercial
customers are now subject to competition from the “managed
print services” (MPS) programs of printer and copier man-
ufacturers, leading the FTC to conclude that the proposed
merger posed no risk of lessening competition for ink and
toner sales.9 Consequently, the relevant product market that
the FTC pleaded excluded ink and toner, even though cus-
tomers and suppliers (including the FTC’s own witnesses)
testified unequivocally that ink and toner are consumable
office supplies.10
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under the contract. With that information in hand, they
undertake price optimization exercises to set the price of
each item to meet the customer’s expectations of low prices
for core items while also reaching a target level of profitabil-
ity for the account as a whole.15 To be clear, while each item
is obviously assigned its own price, that price is not inde-
pendent of the pricing of other items. Instead, the price of
each item depends on how many and which other items the
customer purchases and the expected profitability of those
products. Thus, the RFP process yields prices that are inex-
tricably linked to one another, and the purchase of non-core
items effectively cross-subsidizes the low prices offered on
core items.16

The fact that pricing is linked across items in the bundle
regardless of whether the items are within the FTC’s claimed
relevant product market raises a fundamental question. For
Staples’ proposed acquisition of Office Depot, the FTC’s case
and the court’s decision revolved around the pricing of a
small subset of items subject to RFPs and actually purchased
by some customers. But if the pricing of these items, partic-
ularly the low prices on core items that are so attractive to cus-
tomers, is linked inextricably to the pricing and purchase of
other items purchased by the same customer (items not
alleged to be subject to a substantial lessening of competi-
tion), is it sensible to posit that a supplier could raise its
pricing for consumable office supplies regardless of what
happens to the pricing and sales volume of the other items?17

Does the RFP Process Circumscribe Competition?
Because the FTC’s primary evidence was derived from bids
submitted pursuant to the RFP process, the FTC’s case was
premised on the assertion that the most critical aspects of
competition were within the boundaries of the RFP process.
Indeed, the primary evidence that the FTC offered to sub-
stantiate its contention that Amazon.com was competitively
irrelevant was that Amazon had been unwilling to submit, or
ineffective in submitting, credible and competitive respons-
es to RFPs from large customers.
To corroborate its belief that the combined firm would

have a market share high enough to establish a presumption
of competitive injury, the FTC used bid data to showcase the
high rate at which Staples and Office Depot won bids (or to
highlight the relative paucity of third-party wins). The bid
data were also used to estimate the diversions between the
merging firms that the merger would internalize and thus to
infer whether the combined firm would have an incentive to
raise prices. Thus, the RFP process was simultaneously the
source of the data that led the FTC to challenge the proposed
merger and the market institution that defined what the
FTC perceived as the boundaries of affected competition.
The centrality of the RFP process to the FTC’s case raises

the question of whether third parties really need to win an
RFP in order to limit the combined firm’s ability to raise
prices. It was not disputed that the merging parties compet-
ed head-to-head in the RFP process. But it takes more than

just that to show that the proposed merger was likely to injure
competition. The antitrust question hinged on whether third
parties, inside or outside the RFP process, presented only dis-
tant competitive constraints to the combined firm (relative to
those that the merging parties presented to each other). Thus,
if the evidence showed that the winner of an RFP still had to
compete with third parties, and if competition outside the
RFP caused the winner of the RFP to lower its prices below
the levels established during the RFP (or was otherwise “baked
into” the RFP response itself ), then the head-to-head com-
petition between Staples and Office Depot during the RFP
process would have only limited probative value to the ulti-
mate antitrust question.
In this regard, it is important to note that Staples’ and

Office Depot’s contracts with customers do not require the
customer to purchase exclusively through the contract.
Instead, a contract simply provides customers with a menu
from which they can choose to order. Regardless of any con-
tract that they may have signed, customers retain the right to
purchase any items, in any volume, from any supplier.18

It should also be noted that the impact of competition (in
this context from third parties) can be manifested in two
ways: by losing sales volume or by erosion of margins when
prices are lowered to meet ex-RFP competition and thereby
preserve the sale. The merging parties referred to the for-
mer—sales volume lost to competitors outside of an RFP—
as “leakage.”
Two sets of data are telling in this regard: first, data that

compare sales that Office Depot actually made to targeted
customers with the sales it expected to make; second, data on
instances in which Office Depot had to reduce prices to the
targeted customers to match lower quotes that the customers
obtained after signing an Office Depot contract. When look-
ing at both sides of the coin (loss of sales volume and erosion
of margins upon lowering prices to retain a sale), about 70
percent19 of Office Depot’s contract sales to large customers
are subject to more rigorous competition after and outside the
RFP process than within the RFP process.
To Office Depot, it was self-evident that competition was

not restricted to narrow segments and channels and that
competition continued unabated after the conclusion of the
RFP process. Both propositions are evidenced by the fact that
contractual prices are often adjusted in response to prices
found contemporaneously on the Internet, thereby enabling
contract customers to benefit from ex-RFP pricing that is
indisputably subject to competition from Amazon.com,
Walmart, Target, and Costco.
The marketplace reality is that winning an RFP does not

end the competition for sales to a customer. Instead, even the
RFP winner must take post-RFP competition into account
and regularly either lower its prices below the levels required
to win the RFP or lose the sale. This is why Staples and
Office Depot perceive contracts as only “hunting licenses”
rather than protected revenue streams. Indeed, post-RFP
competition with third parties leads to lower prices on items
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covering a large swath of consumable office supply sales to
targeted customers so that head-to-head competition between
the merging parties during the RFP stage does not mean-
ingfully constrain the prices of those items.
Thus, in order to conclude that the proposed merger was

anticompetitive, the district court first had to conclude that
competition was restricted to the RFP process. But was this
inference drawn because third-party competition outside of
RFPs does not really exist? Or was it because the competitive
inquiry underestimated the impact of third parties that
declined to adopt the parties’ legacy business model and
instead simply worked around the RFP process in order to
approach the targeted customers?

Which Diversions Matter? 
We have already discussed the hazard associated with esti-
mating diversions within the RFP process: failing to recognize
that important price constraints on items accounting for
about 70 percent of the targeted customers’ purchases of
consumable office supplies came from outside the RFP
process. But there is also another conceptual concern regard-
ing the FTC’s diversion-based competitive effects and mar-
ket definition arguments.20

To demonstrate this, we begin with the basic intuition
underlying why diversions are probative of a merger’s likely
competitive effect. The reason that each merging party does
not raise prices in the premerger world is that it would lose
so much sales volume following a price increase that it would
lose more profit than it gains. The merger changes this cal-
culus because some lost sales would have been directed to the
other merging party, and what would have been a lost sale in
the premerger world is instead captured within the com-
bined firm. Because a post-merger price increase would cause
it to lose fewer sales, and thus lose fewer profits, the com-
bined firm may have an incentive to raise prices, all things
being equal.
The problem with the application of diversions in this

matter arises from the fact that the FTC and its expert
restricted their measure of diversions to the loss of consum-
able office supplies. This would not be a problem if the par-
ties sold nothing but consumable office supplies to the tar-
geted customers. But about half the revenues that Staples
earns from commercial customers comes from BOSS prod-
uct lines. Yet the FTC and its expert simply assumed that the
profits it realized by selling BOSS products would be unaf-
fected if it raised its prices for consumable office supplies.
We noted above (with regard to the contention that com-

petition is restricted to the four corners of the RFP process)
that the germane antitrust question is not the route a third
party takes to make a sale but rather whether a third party is
able to make a sale at the price margin (and thus constrain the
merged firm’s ability to raise prices). Similarly, the manner in
which customers adjust their purchase decisions to defeat
the profitability of a price increase on consumable office sup-
plies does not matter as long as the changes in purchase deci-

sions are caused by the posited price increase and would
indeed make it unprofitable.
Importantly, even though the litigants vigorously con-

tested many issues, there was no dispute as to whether the tar-
geted customers had ample alternatives for their purchase of
ink and toner and BOSS product lines. The FTC’s com-
plaint did not even allege that the proposed merger risked
injuring competition for the sale of ink and toner or BOSS
items. In fact, both the FTC and its expert agreed that cus-
tomers could, and would, move all their BOSS purchases to
third parties if doing so yielded more favorable pricing on
consumable office supplies. Nor did the FTC or its expert
suggest that there were any frictions impeding the redirection
of BOSS sales to third parties.

Competitive Effects Analysis Meets (the) BOSS
The parties sought to grow their sales of BOSS items to
increase revenues in the face of declining demand to sustain
businesses with significant fixed costs. But at the same time,
their customers gained significant bargaining clout on the
pricing of legacy product lines (i.e., consumable office sup-
plies). 
To see this, assume that the combined firm, or a hypo-

thetical monopolist, obtains market power in the FTC’s
alleged market—i.e., over the sale of “consumable office sup-
plies” to the targeted customers. For expositional ease, assume
further that the demand for consumable office supplies is per-
fectly inelastic. Now consider the profitability of imposing a
small but significant non-transitory increase in the price
(SSNIP) of consumable office supplies. By construction, the
seller would realize higher profits on consumable office sup-
plies. Given the market shares that it had estimated, the FTC
argued that this market definition thought exercise was suf-
ficient to resolve the antitrust question and enjoin the pro-
posed merger and the district court evidently agreed.
But an important competitive effect was neglected in this

line of thinking. Could customers redirect their purchase of
BOSS products from their consumable office supplies vendor
to the point that the posited price increase on consumable
office supplies became unprofitable?
A numerical example illustrates this point. Suppose that

the combined firm sells $1 billion each of BOSS product
lines and consumable office supplies to the targeted cus-
tomers. Suppose further that the combined firm earns a 
margin of 20 percent on its sale of BOSS products. Now con-
sider the profitability of a 5 percent SSNIP on consumable
office supplies (while continuing to assume, for expositional
ease, that the demand for consumable office supplies is per-
fectly inelastic). Profits on consumable office supplies would
increase by 5 percent, so profits would increase by 5 percent
of $1 billion, or $50 million. But customers could redirect
their entire purchase of BOSS product lines to third parties,
causing the combined firm to lose all of its BOSS profits.
That translates to a loss of 20 percent of $1 billion, or $200
million. Thus, even assuming that the targeted customers
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have no other option as to where they can buy consumable
office supplies and would not forgo consumable office sup-
plies altogether, the presence of BOSS in the bundle leads a
posited SSNIP on consumable office supplies to turn from
being quite profitable (to the tune of +$50 million) to being
strongly unprofitable (to the tune of – $150 million).21

Potential Rejoinders
The agencies often reject the contention that the redirection
of “out of market” purchases will discipline pricing “within
the market” in the context of hospital mergers. Why, then,
might the argument be more credible when it comes to paper
clips than it has been with regard to general acute care serv-
ices provided on an inpatient basis? The key to understand-
ing this difference may relate to the credibility of arguing that
customers will be able to redirect their purchase of “out of
market” products and services. 
Insurers’ ability to discipline the pricing of a hospital’s

inpatient services by redirecting its purchase of outpatient
services hinges critically on their ability to steer consumers’
choice of where they obtain outpatient care. The problem
here is twofold. First, unlike office supplies customers, health
insurers often face an “all or nothing” negotiation with their
major suppliers (i.e., healthcare systems that offer general
acute care as well as outpatient and other services), so they
may be unable credibly to threaten to purchase healthcare
services on an unbundled, piecemeal basis from a variety of
suppliers.
Second, there is the usual agency problem that is endem-

ic to healthcare marketplaces: the person who pays and bar-
gains with providers (i.e., the insurer/payor) is not the same
as the person who selects the providers (i.e., the patient).
There are a variety of reasons why consumers may not be will-
ing to switch their outpatient service provider in a manner
that permits insurers to harness the bargaining power that this
redirection could generate. For example, patients may be
unwilling to settle for “second best” outpatient care decisions
because they may not perceive any benefit to themselves even
if their insurer obtains lower prices on inpatient care. 
But this consideration does not apply to large corporate

customers’ purchases of paper clips, snacks, and cleaning
supplies. They make the decisions as to where they purchase
each product line, and so their ability to “break the bundle”
and redirect their purchases is not in question.
While the FTC and its expert did not contest that cus-

tomers could, and would, redirect their purchases of BOSS
in order to discipline the pricing of consumable office sup-
plies, they disputed the notion that this phenomenon dis-
posed of the antitrust concern regarding Staples’ proposed
acquisition of Office Depot. The FTC’s expert testified that
the leverage conferred by customers’ ability to redirect BOSS
purchases was already factored into marketplace pricing and
would not change as a result of the merger. Consequently, the
ability to redirect BOSS purchases provided no incremental
leverage in the post-merger world. 
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But even if the ability to redirect BOSS purchases yields
no incremental leverage after the consummation of a merg-
er between suppliers, if the ability to redirect BOSS pur-
chases provided sufficient leverage to discipline the pricing of
consumable office supplies in the pre-merger world, that
leverage continues to protect fully the pricing of consumable
office supplies in the post-merger world. Consequently, the
combined firm would remain unable to raise the prices of
consumable office supplies even if it obtained a very high
share of those products. As long as customers had viable
alternative third-party vendors for BOSS items, they would
always be in possession of a bargaining tool sufficiently pow-
erful to ensure competitive prices for consumable office sup-
plies. Ignoring this market reality—whether in this case or in
other purported “bid markets”—presents the risk of reaching
the wrong conclusion and failing to predict accurately a
transaction’s likely competitive effects.

Conclusion
We undertake competitive effects analysis to recognize and
uncover latent dynamics that direct the flow of competition
in the marketplace. When the concept of diversions initially
began to take hold in competitive effects analysis, the idea was
to let marketplace facts speak for themselves on the extent to
which two products constituted good substitutes for each
other rather than relying on market shares (which could, or
could not, be good indicators of the closeness of competition).
Having proven its utility, diversion analysis became increas-

ingly common in antitrust practice. As often happens when
novel concepts and tools mature, there is a risk that they
begin to be applied as a matter of rote. But competitive effects
analysis must evolve organically from the facts if it is to pro-
vide useful antitrust inferences.
Diversion is obviously a useful concept to understand the

incentive to raise prices. We certainly do not contest the
validity of the diversion concept. But how diversion is meas-
ured and interpreted can make a big difference. In this mat-
ter, including or excluding the loss of profit dollars due to ex-
RFP competition or to customers redirecting to third parties
their purchase of BOSS items following an increase in the
price of “consumable office supplies” had a material impact
on the antitrust inferences that can be drawn from the bid
data.
Staples’ proposed acquisition of Office Depot illustrates

that the proper evaluation of the profitability of a price
increase when performing the hypothetical monopolist test,
or when evaluating competitive effects, requires us to consider
the loss of profit dollars in all forms. This is so regardless of
which stage in competition or which product lines are there-
by affected as long as the profit loss is caused directly by
actions flowing from the posited price increase.�

1 FTC v. Staples, Inc., No. 15-2115, 2016 WL 2899222 (D.D.C. May 17,
2016).
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21 This conclusion will only get stronger in the future as BOSS will represent
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