LAW360

Portfolio Media. Inc. | 111 West 19th Street, 5th floor | New York, NY 10011 | www.law360.com
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

Testing Securities Market Efficiency With Cammer
Factors
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Most securities class actions seek to achieve class certification through the
fraud-on-the-market theory, which posits that if a security trades in an
efficient market, investors can rely on the market price to incorporate the
effects of any misrepresentation. If the market for the security is deemed to
be efficient, investors need not individually prove that they read the material
containing the misrepresentation in order to make a claim.[1]

Arguments that a security traded in an efficient market are usually made by
appeal to the five Cammer[2] factors, and additional factors from both case
law and academic literature. In general, there are no clear benchmarks for
how securities should or do perform in tests of the Cammer factors, and some
of the benchmarks that exist in the case law are arbitrary. With the goal of David Tabak
providing benchmarks for stocks that are generally expected to trade in

efficient markets, this article shows how members of the S&P 500 Index performed in calendar year
2018 on the Cammer tests.

Before looking at the results, it should be noted that since the members of the S&P 500 Index are
among the stocks that we would expect to trade in an efficient market, the proper threshold is
presumably not that a stock exceeds the median value (i.e., does better than half of the stocks in the
S&P 500 Index), but rather that it does at least as well as some smaller number of S&P 500
companies. Analyses using the same procedures used here can also provide benchmarks for different
sets of companies, and for different time periods.[3]

Cammer Factor 1: Average Weekly Trading Volume

The Cammer court stated that “[tJurnover measured by average weekly trading of two percent or
more of the outstanding shares would justify a strong presumption that the market for the security is
an efficient one; one percent would justify a substantial presumption[.]”[4] The chart below shows
the average weekly turnover for members of the S&P 500 Index as of Dec. 31, 2017 during calendar
year 2018 at the 2.5th, 5th, 10th, 25th, 50th and 75th percentiles.[5]
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Cammer Factor 2: Analysts

The Cammer court next stated that "“it would be persuasive to allege a significant number of
securities analysts followed and reported on a company’s stock during the class period.”[6] The chart
below shows the number of analysts providing earnings-per-share estimates for the members of the
S&P 500 Index during 2018.
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Cammer Factor 3: Market Makers and Arbitrageurs

The Cammer court commented that the “existence of market makers and arbitrageurs would ensure
completion of the market mechanism; these individuals would react swiftly to company news and
reported financial results by buying or selling stock and driving it to a changed price level."[7]

Since Cammer, there has been criticism of the market maker portion of this factor, since many
market makers react to buying and selling pressure and not to news.[8] Also, many market makers
trade small amounts of volume, while the New York Stock Exchange has a single Designated Market
Marker that may account for a disproportionate amount of market-making activity, making counts of
the number of market makers potentially misleading, particularly for the NYSE. Therefore, we do not
include counts of market makers in this article.

Some courts have used institutional holdings as a proxy for arbitrageurs.[9] The charts below show
the fraction of shares outstanding held by institutions, as well as the number of institutions holding
shares in each member of the S&P 500 Index, with the results being the average from the fourth
quarter of calendar year 2017 through the third quarter of 2018 (as 4Q18 data are not yet available).
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Cammer Factor 4: S-3 Eligibility

The fourth Cammer factor is whether “the Company was entitled to file an S-3 Registration
Statement in connection with public offerings[.]”[10]

All of the S&P 500 Index members met the S-3 eligibility requirement of a float of $75 million on
every day of the year.

Cammer Factor 5: Price Response to News

The final Cammer factor is whether there are “empirical facts showing a cause and effect relationship
between unexpected corporate events or financial releases and an immediate response in the stock
price.”[11] The standards and benchmarks regarding this factor have probably been the most
discussed, and the most disputed.[12]

Some courts have accepted a minimalist requirement of selected examples of corporate or financial
events and associated price responses, while other courts have correctly recognized that such a
selection is unscientific and “proves nothing.”[13] There are also questions about which events to
examine in this analysis. For the benchmark provided below, we consider each S&P 500 Index
member’s earnings announcements in 2018, and examine what fraction of those correspond to a
statistically significant price movement, though recognizing that these figures do not actually
correspond to a test of market efficiency.[14]
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Consistent with past literature, we find that many potentially material news events are not associated
with a statistically significant stock price movement, even for members of the S&P 500 Index. Also
consistent with the academic literature, days with news events (here, earnings announcements) are
more likely to be associated with a statistically significant stock-price movement than days without
news events.

This is, in fact, a test that provides evidence in favor of market efficiency, and 84 percent of the
members of the S&P 500 Index have a statistically significant difference in the likelihood of having a
statistically significant price movement following an earnings announcement in these data. The
percentage of S&P 500 Index members passing this test rises to 99 percent when five years of data
(i.e., 2014-2018) are examined.[15]

Conclusion

The analyses presented here show a reasonable dispersion of results in how a group of large-
company stocks, most of which presumably trade in efficient markets, perform on tests of the five
Cammer factors. Notably, some of the tests (e.g., the volume test using the standards discussed in
Cammer and the S-3 eligibility test) are passed by all or nearly all of these stocks.

That does not mean that those tests are uninformative, but may suggest that the bar on those tests
is sufficiently low that stocks that are generally accepted as trading in an efficient market should tend
to pass them easily. In contrast, even these stocks respond to earnings announcements in a
statistically significant manner only about half of the time, implying that a requirement that a stock
respond in a statistically significant manner to news events all or nearly all the time may not be
consistent with the data.[16]



No single test, nor any group of tests, can prove that a security traded in an efficient market.[17]
Instead, different tests provide information that can be weighed to reach a conclusion regarding
market efficiency. Hopefully, the benchmarks established here, as well as similar benchmarks that
can be based on the time period in any particular litigation (as well as extended to tests beyond
those in Cammer), will help in understanding how relatively well or poorly a stock performs on tests
of the Cammer factors.
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