
Reproduced with permission from Transfer Pricing Forum,
10 TPTPFU 27, 12/31/19. Copyright R 2019 by The Bureau
of National Affairs, Inc. (800-372-1033) http://www.bna.com

DECEMBER 2019

Transfer
Pricing Forum
Transfer Pricing for the International Practitioner



Germany
Alexander Voegele and Philip de Homont
NERA Economic Consulting, Frankfurt

Legislation. Describe new legislation
or regulations that have impacted
the transfer pricing landscape in your
country.

Overall, 2019 did not see significant new German

transfer pricing legislation or regulations, although

some of the case rulings described in the answer to

Question 4 (below) will have some impact in practice.

It should also be noted that the relatively quiet year of

2019 followed a rather eventful 2018 when new guid-

ance on ‘‘deviations from the arm’s length principle in

specific restructuring situations’’1 was issued (in De-

cember 2018), following the ruling by the European

Court of Justice on Hornbach.

Two developments in 2019 are noteworthy. First, on

November 9, 2019 the federal government adopted

the draft law on the introduction of DAC6, which in-

troduces a notification requirement for cross-border

tax planning, according to which credit institutions,

tax advisors, lawyers, auditors, or taxpayers will be

obliged to notify the Federal Central Tax Office

(Bundeszentralamt für Steuern) of certain cross-

border tax planning models.2 While the German Fed-

eral Parliament has not yet passed this legislative

proposal, it is generally expected to be implemented

in early 2020.

Second, on November 7, 2019, Parliament passed

the Research Allowance Act (Forschungszulagengesetz

-For ForFZulG), which introduces a tax allowance for

R&D. The new tax incentive for R&D relates to the rel-

evant personnel expenses and requires the fulfillment

of five criteria specified in the annex to the law: It

must be innovative, creative, uncertain in terms of the

end result, systematic, and transferable and/or repro-

ducible. This law could have a significant effect on

German subsidiaries engaged in R&D activities.

Transfer Pricing Examinations/
Audits. Describe key features
or developments in the transfer
pricing examination/audit process in
your country.

German tax authorities have focused on strengthen-

ing their overall transfer pricing audit capabilities

based on the post-BEPS context. Notably, at the fed-

eral level, tax authorities have invested heavily in de-

veloping tools to analyze CbC reports to identify ‘‘risk

areas’’ (i.e., taxpayers and transactions that they

would like to scrutinize in more detail.) They now

have Excel-based tools that allow them to identify out-

liers, which will lead to notable changes in the trans-

fer pricing results, as more risk areas are identified.

The analysis is based on several simultaneous ap-

proaches, including: i) comparison of different coun-

tries within a CbC filing, ii) comparison of different

years filings for a taxpayer, and iii) industry-specific

key metrics.

At the state level, the focus and intensity of transfer

pricing audits vary strongly depending on the state.

The overall trend is to focus more attention on per-

ceived abuse structures and to apply ‘‘DEMPE’’ con-

cepts, although there is a certain debate around

whether this OECD concept is actually applicable

since it has not yet been implemented in German law.

Nevertheless, in practice, German authorities tend to

use substantially similar arguments, since the

German regulations have been historically focused on

substance.

Most multinational taxpayers are starting to feel the

increased scrutiny on transfer pricing issues. Chal-

lenges regarding the application of transfer pricing

methods and the classification of various entities is in-

creasing in many cases, including those where there is

no dedicated tax planning.

Mutual Agreement Procedures
(MAP). Describe key features or
developments in the MAP process in
your country.

Due to the extremely high number of transfer pricing

audits in Germany and the frequent imposition of ad-

justments, the number of MAP cases in Germany has

historically been rather high, and the German compe-

tent authority is struggling with the number of open

cases.

Consequently, there were no significant changes

concerning the duration of a typical MAP case in Ger-

many in 2019. The number of MAPs is relatively

stable, at a high level. At the end of 2018, the inventory

of open MAP cases was approximately 1,200 cases, of

which only half were initiated in 2018. Roughly 600

cases were closed in the same year, (i.e., there was no

material change in total open cases). Measured by the

number of MAP cases, Germany is clearly the world

champion.3

The duration of MAP procedures, especially for

transfer pricing cases, has soared. For cases started

before 2016, the duration has risen to 49-52 months in

2018 (up from 39-41 months in 2017).
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Cases and Rulings. Describe recent transfer
pricing cases or rulings, including any
changes in the volume or types of transfer
pricing cases litigated or subject to rulings.

Several important decisions were rendered by the highest

German tax court4 in 2019. Most importantly, on February 27,

2019, it rendered three decisions on cases regarding the appli-

cation of the arm’s length principle.5 The cases involved inter-

company loans, their pricing, and the ability to take deductions

for write-downs of non-performing loans to group companies.

However, the rulings have the potential to affect other transfer

pricing topics as well.

Before the new rulings, the court had held that the fact that a

loan is secured could be a comparability factor in determining

the interest on a loan (i.e., that a secured loan would generally

have a lower associated interest rate than an unsecured loan);

however, the court generally held that whether a taxpayer had

structured its loan as secured or unsecured was not subject to

an arm’s length test and would, therefore, be considered an ex-

ternal ‘‘given’’ factor in the transfer pricing analysis. This has

now changed, as the court held that a write-down on an unse-

cured loan would not be deductible, since the fact that the loan

was not secured in the first place was not arm’s length behavior.

This is notable since the court’s ruling considered the overall

structure (not just the pricing) to be a deviation from the arm’s

length principle. Thus, the case can have further-reaching con-

sequences. Taxpayers should be prepared to document that not

just the pricing, but also other conditions are arm’s length. In

effect, this establishes a two-step analysis. In the first step, it

should be tested whether the terms and conditions would have

been agreed between third parties, and in a second step, it

should be analyzed whether given the terms and conditions, the

pricing was at arm’s length.

Overall, this decision is part of a wider trend toward ‘‘sub-

stance over form’’ rulings, where certain structures that are

considered unsubstantiated in the first place are called into

question.

What CanWe Expect in 2020? Please
describe anticipated transfer pricing
developments or issues that we should be
aware of as we enter 2020.

Beyond the implementation of DAC6, few new German trans-

fer pricing laws are currently expected in 2020.

Practitioners are still awaiting regulatory guidelines on the

arm’s length principle that would formalize the BEPS implica-

tions into German law. Although not yet published, it is com-

monly believed that they would set important standards in the

foreseeable future on various transfer pricing models and

therefore, could mark a turning point in some areas. However,

it should be noted that due to personnel changes at the Minis-

try of Finance, as well as an expected increased workload re-

lated to Pillar I and Pillar II of the OECD’s work on the digital

economy, there is some doubt as to whether, or when such

guidelines will be published.

Concerning the tax audit practice, transfer pricing audits will

further intensify in 2020 with a focus on intangibles. Beyond

this, Germany is still seeking to establish a European consen-

sus on the treatment of the digital economy. However, there is

some political uncertainty as to whether the current coalition

will remain stable in 2020, or if an early election might be

called, which could change Germany’s stance, especially with

regard to the digital economy.
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NOTES
1 Wirtschaftliche Gründe, die den Abschluss eines Geschäfts unter

nicht ‘‘fremdüblichen Bedingungen’’ rechtfertigen - EuGH-Urteil

vom 31. Mai 2018 in der Rechtssache C-382/16.

2 Gesetz zur Einführung einer Pflicht zur Mitteilung grenzübersch-

reitender Steuergestaltungen; https://

www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/

Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_IV/19_

Legislaturperiode/Gesetze_Verordnungen/G-Mitteilung-

grenzueberschreitende-Steuergestaltungen/0-Gesetz.html

3 https://www.oecd.org/tax/dispute/2018-map-statistics-germany.pdf

4 Bundesfinanzhof (BFH).

5 BFH case 27.02.2019 I R 73/16.
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