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1. Per the OECD, the impact of the
COVID-19 pandemic on economic
activity would far outweigh
anything experienced during the
global financial crisis in 2008-09.
What similarities and differences do
you see between the 2008 crisis
and the current pandemic so far on
the practice of transfer pricing in
your jurisdiction?

While it is tempting to look at past events to guide our

thoughts on the current crisis, we do need to be mind-

ful of the differences, beyond the superficial similari-

ties.

First, the current crisis is certainly much larger

than the global financial crisis in 2008/2009, both in

the net effect on overall GDP, as well as all the reac-

tions that come along with this. All indications point

to a much deeper slump in economic activity and, in

many countries (including Germany) the overall gov-

ernment spending packages far exceed what we wit-

nessed 12 years ago. Since governments will forgo

significant tax income while simultaneously increas-

ing spending, it is almost certain that future tax audits

will become more aggressive, if governments are to

recoup some financial stability. This effect might be

exacerbated since the political viability of austerity

measures has decreased. Moreover, tax authorities are

more likely to seek additional income from transfer

pricing now compared to 2008, as international insti-

tutions have become more fragmented and beggar-

thy-neighbor tactics could become more common.

Second, the nature of today’s crisis is quite differ-

ent, with implications for transfer pricing. The crisis

of 2008/09 was at first only a crisis in capital markets

that then triggered a demand crisis, especially for in-

vestment goods. Today’s crisis on the other hand has

so far been mainly a shock in supply, as lock-down

measures ruptured international supply chains and

closed down factories. From a transfer pricing per-

spective, this will predict which group entities suffer

from the greatest (or first) disruptions. Firms are

likely to feel the effect, not just by reduced demand in

their respective sales entities, but primarily in their

factories, assembly plants and logistical centers.

Thirdly, the specific nature of this crisis affects busi-

nesses quite differently. While the leisure, travel, and

oil industries are hit with drastic declines in sales,

other industries actually profit from the new environ-

ment, especially certain digital companies and some

consumer goods companies. On the one hand, this

means the transfer pricing implications will vary

strongly by industry. On the other hand, it could mean

that the already existing pressure on the taxation of

the digital industry gains further momentum.

2. Business performance as a result
of the COVID-19 pandemic:

a.What do you see as the impact of the

COVID-19 pandemic on low-risk entities

(which typically bear limited risks, and

record limited profit margin when the

principal entity incurs a loss) in your

jurisdiction? Do you see your jurisdiction

accepting that such entities can lose

money during this unusual economic

downturn?

Between third parties, it is common that some risks

are shared to an extent. If the principal customer of a

business is undergoing significant or even existential

downturns, it can often be expected that the business

would take measures to help maintain its customers

and, ultimately, its markets. Nevertheless, close atten-

tion should be paid to the bargaining position. It

would not be arm’s length to expect an entity to unilat-

erally accept a lower margin based on an abstract ref-

erence to a crisis. Only when an entity is dependent on

the continued good fortune of its principal buyer and

it can expect to earn a positive income over time,

should it be assumed to accept a lower margin.

German authorities will likely take a mixed ap-

proach to the question; likely suggesting that limited

risk entities in other countries absorb some of the

losses, while not likely to easily accept a lower margin

in a German limited risk entity. Taxpayers will do well

to economically justify whichever route they take.
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b. Are there MNEs in your country who are
experiencing or likely to experience increased
or expanded business opportunities despite the
current pandemic? What strategies should
these entities be mindful of with regards to their
transfer pricing models?

Some industries clearly profit from the current environment,

especially the digital industry and some in the consumer goods

industry. Moreover, Germany has been hit by the crisis com-

paratively less than some other countries, so some German

companies do enjoy, at least, a relative advantage compared to

their foreign competitors.

The downside of unexpectedly high profitability is likely a

much-increased transfer pricing scrutiny and likely contro-

versy. While most tax authorities will have an interest in keep-

ing losses out of their jurisdiction, a highly profitable MNE

could imply large actual tax payments from reassessments.

Taxpayers should make sure that any additional profitability

is appropriately reflected in their transfer pricing and, in par-

ticular, aligned to their value drivers, as identified in a value

chain analysis.

Additionally, many taxpayers have conducted some form of

organizational restructuring over the past years and in numer-

ous cases, this has involved the transfer of intellectual property

or a relocation of function (Funktionsverlagerung). These cases

might now lead to questions regarding adjustment clauses, es-

pecially if the business is now outperforming original expecta-

tions. While adjustment clauses should not need to be triggered

in all cases, disputes around these questions can quickly lead to

very high tax payments, so it is worthwhile to analyze the cases

in more depth.

c. How are MNEs in your jurisdiction addressing
comparability issues, or how would you advise
them to address comparability issues? How
should they treat loss-making comparables, to
ensure that any adjustments factor in the current
global epidemic and adequately reflect
economic reality?

For many taxpayers there is little doubt that comparable com-

panies will likely be loss-making or at least show much reduced

profitability in 2020. The issue, of course, is that we will not di-

rectly be able to gather the financial data until it has been filed

and trickles through to the common databases by, maybe, mid-

2021. For the concurrent response, this is obviously much too

late, and keeping the transfer pricing provisional for such a

long time is unadvisable either.

It is therefore advisable to make any adjustment based on

data stemming from the taxpayer. In particular, an analysis of

sales before and after the crisis, fixed and marginal costs can

identify and update margin for other entities (provided the al-

location of risks indicating an adjustment to the routine enti-

ties is justified to begin with).

d. How likely are the tax authorities in your
jurisdiction to consider ‘‘economic
circumstances’’ as a relevant comparability
factor?

German authorities are likely to acknowledge the current crisis

as a specific economic circumstance, as long as the effects are

explained in detail. A broad and generic reference to the crisis

without deeper analysis on the other hand would likely be dis-

missed.

3. How do you see the pandemic affecting
APAs?What adjustments are MNEs
making — or what adjustments should
they make — to ensure that they will be
considered to be in compliance with their
agreements? Are companies looking to
amend (or should they look to amend)
their APAs, or are they just documenting
changes in anticipation of possible future
amendments?

For APAs regarding a single one-time transaction (such as the

sale of an intangible), taxpayers should be revisiting the as-

sumptions that went into the original calculation, especially

any profit forecasts. Depending on the exact nature of the trans-

action and industry, taxpayers might either want to trigger any

adjustment clauses that they have implemented or show why

any potential deviation from original projections would trigger

an adjustment. In particular, taxpayers should demonstrate

their choice of which entity or entities should bear the associ-

ated risks. After all, it is unlikely that the original APA or inter-

company contract specified the consequences of a global

pandemic for the transaction.

For APAs on ongoing transactions, a distinction might be

made depending on whether the underlying method was a one-

sided method (such as TNMM) or a two-sided method (such as

the profit split). A profit split would inherently already specify

that both parties share in certain risks, which should make it

easier to find an amiable solution. Conversely, an APA based on

one-sided methods would likely be pulled into question by at

least one side due to the reasons discussed above.

4. Do you think there is a ‘‘silver lining’’ or
bright spot about this economic situation
that MNEs should be mindful of?What are
possible opportunities that otherwise
would not be sustainable in the absence
of an economic crisis? Reset possibilities?
Location-specific advantage?

The crisis is likely to emphasize and accelerate existing trends,

both good and bad. On the one hand, the digital industry is

thriving, and companies and employees are becoming more

used to remote working and videoconferencing. On the other

hand, the disruption of global supply chains emphasizes the

uncertainty in global trade that was already apparent due to

customs conflicts and a political resurgence of protectionism.
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From a transfer pricing perspective, one would hope that the

current crisis will increase the use of two-sided approaches, in

particular the profit split. The debate and uncertainty around

adjustments to ‘‘routine’’ companies not only highlights how ar-

tificial the rigid low-risk concept can sometimes be, it also

shows that it often is neither tax efficient (if tax payments are

made in some jurisdictions while others only suffer losses) nor

is it necessarily easier to handle (as again margins come under

discussion). Again, this would to some extent only emphasize a

preexisting trend as the use of the profit split has certainly in-

creased ever since the BEPS project.
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