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Economic and Financial Analyses in Australian 
Securities Litigation in the Wake of TPT Patrol 
Pty Limited as trustee for Amies Superannuation 
Fund v Myer Holdings Limited

In addition to legal issues regarding liability, the recent decision of the Federal Court of 

Australia in TPT Patrol Pty Limited as trustee for Amies Superannuation Fund v Myer Holdings 

Limited [2019] FCA 1747 raises a number of economic issues. As the first superior court 

judgment on a shareholder class action, this decision is likely to help set the course for similar 

analyses in future cases.

In this reference guide, we identify some of the economic and financial issues raised in the 

Myer decision and provide a brief discussion of relevant connections to academic literature 

and industry practice. These points should be considered overviews only; please contact an 

economics or finance professional for more detail.

We set out some quotes from the Myer judgment and our take on some key 

points from financial and economic perspectives.

By Dr. David I. Tabak  
and Dr. William S. Taylor1
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The Market-Based Theory of Causation and the Steps to 
Estimating Damages

It will be apparent that the applicant and group members are not 
putting a causation and loss case based upon specific reliance, 
but rather are putting a case solely on the basis of an indirect or 
market-based causation thesis, which causation thesis in my view is 
available as a matter of law.

Key Points

• In shareholder class actions relying on a market-based theory of causation, the theory of 

harm is generally either (1) that defendants were aware of information that would have 

a relevant impact on a firm’s share price but did not release the information in a timely 

manner (i.e., an improper omission of information), or (2) that defendants misrepresented 

information in a way that improperly increased the price of the shares of a company (i.e., an 

affirmative misrepresentation). 

• In such cases, plaintiffs argue that investors were harmed because the market price of shares 

was artificially inflated, meaning that the investors were misled into overpaying even if they 

did not directly review the false statements. Once a corrective disclosure is made and the 

share price falls, shareholders who still hold shares at the time of the disclosure are alleged 

to have suffered a loss.

• The Myer judgment accepted the “event study” methodology as the economic basis for 

assessing damages. This methodology has a long history in shareholder class actions in the 

United States, where economic and financial experts have developed and published on the tools 

necessary to obtain reliable results. As we set out in this guide, the event-study methodology 

has a number of established steps that are typically followed to estimate damages:

 

– Market efficiency is typically alleged and established by plaintiffs either on their own 

volition or in response to a challenge by defendants; 

– An event study is conducted to determine the share price impact of the corrective 

disclosure; and

– The results of the event study are translated into a measure of economic damages.
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Market Efficiency

The event study framework is founded upon two long standing 
principles of financial economics, both of which can generally be 
presumed to be valid for actively traded securities. 
 
First, at any particular point in time, the price of an actively security 
reflects all publicly available information; this is known as the semi-
strong form of the efficient captial market hypothesis.

Key Points

• If a market is efficient, there is a theoretical basis for the use of an event study (which we 

explain below) to measure the effects of a disclosure and apply the findings (e.g., measured 

inflation) at one point in time (e.g., a corrective disclosure) to other points in time (e.g., 

earlier in the relevant period).

• If a market is not efficient, the same analyses may still apply simply based on the empirical 

data, but questions may arise as to whether additional complications will affect the ultimate 

damages analyses. For example, if a stock declined by $1 when corrective information was 

disclosed in December, how confident are we that $1 is the best estimate of the effect that 

a similar disclosure would have had in January of that year?

• Academics and practitioners have developed tools to test factors that courts and economists 

have found to be relevant to testing for market efficiency.4 On the test on which the 

plaintiffs’ expert “placed particular emphasis”,5 see Ferrillo, Dunbar, and Tabak, “The ‘Less 

than’ Efficient Capital Markets Hypothesis: Requiring More Proof from Plaintiffs in Fraud-on-

the-Market Cases”.6
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Event Study

I have also accepted and found to be valuable event study analysis of 
assessing materiality and share price inflation.

An event study is an empirical technique that measures the effect of 
a particular “event”, such as the release of information to the ASX, 
on the price of a company’s shares.  

Key Points

• Economists have developed a statistical tool known as an event study to measure the effect 

of a particular event or release of information on the price of a security. An event study 

compares the price movement following the event to the price movement in a control 

period, often known as the “estimation window”.

• Proper application of an event study may require consideration of a number of factors in 

its application.

  Placement of the Estimation Window  

The academic literature concurs with the view of Tabak and Dunbar (2001) that the 

common placement of the estimation window is before the event.9

In addition to the common placement, other placements are possible, though those 

should be supported with sufficient justification. Notably, the attempted justification 

made by the defendants’ expert in Myer, that the fit of his model in another period was 

better than the fit in the period before the estimation window, is not accepted as a 

reasonable test in the academic literature.

  Choice of Explanatory Index/Indices  

Similarly, Tabak and Dunbar F (1999) at p 5 refer to a good index as being “a standard 

index (say one developed by Standard & Poor’s), one that was constructed based on 

comparable companies listed in analyst reports or public filings, or one based on selecting 

all companies that meet certain objective criteria (e.g., market capitalization within 10% 

of the pre-event market capitalization of the company being studied).”10

  

7
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A standard index has the benefit of having been developed outside of the litigation, and 

thus is less susceptible to accusations of bias designed to inflate or to deflate damages. 

There are statistical tests of the “goodness of fit” of standard indices.

Custom indices may better reflect the market in which the defendant company operates.

Care should be undertaken to explain the methodology for selecting members of the 

index and to make the methodology as objective as possible. 

  Model for Predicting Returns 

There are a number of approaches to predicting the returns of a company’s shares that 

have been accepted in the academic literature, but most event studies use what is called 

the “market model”.11

Although there are a number of different statistical methods for determining what index 

or indices to use to predict what returns would have been in the absence of an event 

(e.g., CAPM, Fama-French), the most common choice is a market model, which uses a 

market and/or an industry index. This choice is based in part on how the event study is 

used to determine what a stock price movement would have been in the absence of an 

event (but with factors such as contemporaneous market and industry movements being 

known to the analyst) as opposed to various prospective analyses that seek to estimate 

what the average return may be over some period of time in the future.



www.nera.com   6

From an Event Study to Damages

In the US, an assessment of the effect of a corrective disclosure 
typically involves three steps (Tabak D, “Implications for Market 
Efficiency and Damages Analyses of Plaintiff Interpretations of 
Halliburton II’s Statement that ‘market efficiency is a matter of 
degree’” (2015) 46(3) Loy U Chi LJ 467-484, 480-481).

Key Points

• One can move from an event study of a release of corrective information to a measure of 

damages through a series of steps defined in the literature.

• The most common inflation methodologies are the “constant dollar” and “constant 

percentage” methodologies.

The question of whether to adopt the constant dollar approach or constant percentage 

approach to estimate share price inflation depends upon the nature of the announcement that 

is being assessed.13

– Different types of allegations, particularly those that can be characterized as one-time 

effects versus ongoing effects that represent a percentage of a company’s value, will 

argue for different measures of inflation.

– Be careful of improper citations to US decisions.

Some US cases have been incorrectly cited in support of a proposition that the constant 

percentage approach has been discredited. But these cases generally relate to the 

estimation of damages in line with the decision in Dura Pharmaceuticals, Inc. v 

Broudo 544 US 336 (2005).14

But even under Dura, the inflation in the stock price should be estimated using the 

method that is appropriate given the economic and financial allegations in the case. For 

example, Dr David Tabak states that (Tabak (2007) p 10):

[t]his part of the approach recognizes that while courts, even the Supreme 

Court, may issue rules affecting what types of losses are legally recoverable, 

the analysis of the effects of misrepresentations on a stock price is ultimately 

an economic or financial issue independent of how that analysis fits into the 

prevailing legal framework.15

12
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• Other methodologies include examining earnings response coefficients (ERC) and 

 forward-casting.

– There are standards regarding how ERC studies are performed:

Drawing from forty years of studies of the impact on stock prices of financial 

announcements published in the finance literature, Bruegger and Dunbar (2009) 

provide a methodology that uses ERC to assess the impact of a change in earnings on a 

company’s stock price; see Bruegger and Dunbar (2009) at p 23. The literature is clear 

that the appropriate way to model such a relationship is between the dollar change in 

earnings and the dollar change in abnormal stock price return…16

– Forward-casting is a theoretical analysis that does not seem to have been endorsed by 

any US court. Its primary assumption is that inflation is more accurately measured as 

of the time(s) of the alleged contravention(s), rather than at the time(s) of the alleged 

corrective disclosures. Consequently, it is not helpful in cases involving omissions 

(because there is no price movement at the time of the contravention). Similarly, it is 

almost always possible to determine the effect of a corrective disclosure, because it 

represents the difference between what was previously incorrectly announced and the 

correct information, whereas the alternative to a misrepresentation is often a correct 

statement instead of no statement at all.
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