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Short Selling: To Ban or Not to Ban?

The COVID-19 pandemic and associated market downturn and volatility caused several 

European countries’ financial regulators to impose bans on short selling.2 However, the 

historical evidence on the effectiveness of short-selling bans in mitigating share price 

declines and muting volatility is mixed. Moreover, the costs of such actions must be 

carefully weighed against any potential benefits. In this paper, we first explain short 

selling, recent market developments, and relevant academic literature. We then discuss 

potential disputes that may arise in relation to short-selling bans, including international 

arbitration claims.

By Erin B. McHugh 
and Eugene Ng1 From the Editor

It is my pleasure to introduce NERA’s white paper series covering a range of 

international arbitration topics. In light of the coronavirus pandemic, staying 

connected and providing our clients with relevant and accurate analysis of the 

markets in which we operate has become even more important. 

From the impact of COVID-19 on transport infrastructure to the next wave 

of international disputes, our white papers will cover several topics related to 

international arbitration from the perspectives of economists and expert witnesses. 

For over half a century, NERA experts have been central to client success in some 

of the world’s highest-profile disputes, regulatory proceedings, and business 

challenges. Our international arbitration team are recognised leaders in providing 

the level of economic support needed in today’s arbitration cases.

In this inaugural white paper, Erin B. McHugh and her team look at short selling, 

examine recent market developments, and consider potential disputes that may arise 

in relation to short-selling bans, including international arbitration claims. I sincerely 

hope you enjoy our series. We look forward to connecting with you. 

Dr. Richard Hern, Managing Director
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Recent Market Developments 
The equity markets saw sharp sell-offs early in the COVID-19 pandemic, with $6 trillion 

wiped from global markets in the six days starting 23 February 2020.3 The sell-offs were 

particularly steep, with the pace of decline topping that during the 2008 financial crisis.4 

A bear market is generally defined as a drop of 20% or more from a recent high.5 By this 

measure, in the US, the Dow and S&P 500 entered a bear market on 11 March and 12 

March respectively, declining more than 20% from their 2020 highs.6 By 9 March, the 

STOXX 600 Index, which includes 600 large, mid, and small capitalisation companies 

across 17 European countries, had fallen by 21.8% from its level on 19 February.7 From 

the beginning of the year to 23 March, the S&P 500 and Dow 30 fell by 31.3% and 

35.6%, respectively, while the STOXX 600 index declined by 33.2% (see Figure 1 below).8  

However, by the end of May, the indices partially recovered due to factors including 

stimulus measures implemented by the US and European governments. Among these 

stimulus measures are interest rate cuts,9 central bank asset purchases,10 government 

guaranteed loans,11 and direct transfers of cash to households.12

Figure 1. Global Indices
Daily Closing Price
2 January 2020–29 May 2020

S&P 500: Decline of 31.3%
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During periods of sharply declining share prices, short-sellers can make substantial profits. 

A short position in an asset is one that increases in value when the asset’s price falls. For 

example, short selling a company’s shares involves opening a position by borrowing shares 

and then selling them at the market price. In order to realise a profit when closing the 

position, the shares must be bought back at a lower price than that at which they were 

initially sold. Short positions are often used for hedging and can also be created  

using derivatives.

Short-sellers looking to profit from declining equity prices during the COVID-19 pandemic 

attracted regulatory attention. For example, the new Bank of England governor, Andrew 

Bailey, said that short-sellers who seek to profit from the COVID-19 pandemic should “just 
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stop” as their actions are not “in the interest of the economy”.13 Under EU regulations,14  

competent authorities (i.e., the EU member countries’ individual financial regulators) can 

suspend short selling when the price of one or more securities fall by set percentage points 

(e.g., 10% or more in the case of a liquid share) from the previous day’s closing price.15 

In recent months, several European financial regulators used these regulations to impose 

short-selling bans in an attempt to mitigate share price declines and reduce volatility.

In particular, in mid-March 2020, the financial regulators of Italy, Spain, Belgium, France, 

Greece, and Austria all imposed temporary short-selling bans applicable either to certain 

companies’ shares that had suffered substantial price declines or to all shares traded 

on their national trading venues.16 The regulators cited price declines,17 disorderly price 

movements, extreme volatility, and lockdown measures implemented to curb the spread 

of COVID-19 as reasons for implementing the short-selling bans.18 The European Securities 

and Markets Authority (ESMA) issued positive opinions on each of these short-selling 

bans.19 ESMA stated that the short-selling bans were “justified by the adverse events 

or developments which constitute a serious threat to market confidence and financial 

stability” and were “appropriate and proportionate to address the existing threat to 

market confidence”.20 

On 15 April, the Spanish, Belgian, French, Greek, and Austrian financial regulators all 

extended their existing bans until 18 May following coordination by ESMA.21 These ban 

extensions were applicable to all shares traded on each of the five countries’ trading venues 

and for which the countries’ financial regulators were the relevant competent authorities. 

The restrictions did not, however, apply to market making activities or index-related 

instruments if the shares covered by the ban represented 50% or less of the index. The 

five countries opted not to renew the short-selling bans as they expired on 18 May, while 

Italy terminated its ban on that same date (though the ban was not due to expire until 18 

June).22 See below for further detail on each country’s short-selling bans:23

• Italy—Initial one-day ban on 13 March applicable to 85 ISINs.24 Further one-day ban 

on 17 March applicable to 20 ISINs.25 Three-month extension from 18 March to 18 June 

applicable to 237 ISINs and index-related instruments for which the shares subject to the 

ban make up more than 20% of the index. Short-selling ban was terminated on 18 May.

• Spain—Initial one-day ban on 13 March applicable to 69 ISINs.26 One-month ban from 

17 March to 17 April applicable to Spanish shares traded on Spanish trading venues and 

where the CNMV is the competent authority. Ban was then extended to 18 May.

• Belgium—Initial one-day ban on 17 March applicable to 17 Belgian ISINs.27 One-month 

extension from 18 March to 17 April applicable to all stocks traded on Euronext Brussels 

and Euronext Growth and index-related instruments for which the shares subject to the 

ban make up more than 20% of the index. Ban was then extended to 18 May.

• France—Initial one-day ban on 17 March applicable to 92 ISINs.28 Further 20-day ban 

on 18 March to 6 April applicable to all shares that are traded on a French trading venue 

and are under the jurisdiction of the AMF. The ban was also applicable to index-related 

instruments for which the shares subject to the ban make up more than 50% of the 

index. Ten-day extension from 7 April to 16 April. Ban was then extended to 18 May.

• Greece—Initial ban from 18 March to 24 April applicable to all shares traded on the 

Athens Stock Exchange and where the HCMC is the competent authority and index-

related instruments for which the shares subject to the ban make up more than 20% of 

the index. Ban was then extended to 18 May.
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• Austria—One-month ban starting from 18 March applicable to all shares traded on the 

Vienna Stock Exchange and where the FMA is the competent authority. Ban was then 

extended to 18 May.

While the UK’s financial regulator (the FCA) temporarily banned short selling of Spanish 

and Italian companies’ shares on UK trading venues to assist the Spanish and Italian 

regulators,29 the FCA did not impose a short-selling ban on any UK companies’ shares 

during the period. The FCA stated that it sets “a high bar on imposing any bans”.30

Historical Context 
The actions taken by EU financial regulators on short selling are not unique to the current 

crisis. During the 2008 financial crisis, the UK financial regulator (then the Financial 

Services Authority) banned the short selling of stocks of banks, insurers, and other financial 

companies.31 Similarly, in August 2011 during the European debt crisis, France, Italy, Spain, 

and Belgium instituted temporary bans on short selling financial stocks.32 During the same 

period, Greece initially opted for a short-selling ban applicable to all stocks, but later limited 

the ban to financial companies.33

While these bans were applied in an attempt to counteract market-wide factors, other bans 

imposed by EU competent authorities were a direct result of company-specific events. For 

example, on 12 June 2017, Spain’s CNMV banned short selling the shares of Liberbank (once 

Spain’s eighth largest bank) following the collapse of Banco Popular. The regulator said in a 

statement that shares of Liberbank had “been affected by sharp falls and high volatility in a 

context where no negative informations [sic] have been disclosed by the bank and, according 

to Liberbank, no information is pending disclosure”.34 On 18 February 2019, Germany’s 

financial regulator BaFin banned short selling of Wirecard AG shares for two months35 as the 

company saw its value plummet following reports by the Financial Times alleging accounting 

irregularities in Wirecard’s Asian subsidiaries.36 BaFin cited potential market manipulation and 

the importance of the company to the economy as reasons for the regulator’s decision.37 

The ban ended on 18 April 2019 with investigations ongoing.38 Wirecard recently filed for 

insolvency after it was discovered that the firm could not account for €1.9 billion during an 

audit of the company’s 2019 financial statement.39 Wirecard’s CEO Markus Braun was also 

arrested on suspicion of accounting fraud and market manipulation.40 

Considerations with Respect to the Imposition of  
Short-Selling Bans
As previously noted, regulators put short-selling bans in place in an attempt to mitigate 

share price declines during periods of market stress. However, the premise that short-

sale activity drives price declines has been disputed by many academics and industry 

practitioners. For example, the SEC’s Office of Economic Analysis conducted a study41 of 

US stock price declines in early September 2008 and did not find evidence that short-sale 

activity caused extreme negative returns.42 In fact, during periods of extreme negative 

returns, the authors found that short sales put less pressure43 on prices than long sales (i.e., 

sales of long positions).44 Similarly, a study published by the Federal Reserve Bank of New 

York (Battalio et. al., 2012)45 examined short-selling activity in August 2011 after Standard & 

Poor’s announcement that the agency was downgrading the US’s credit rating. The authors’ 

findings suggested that short selling was not a cause of the market decline following the 

announcement.46
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The efficacy of historical short-selling bans in stemming market declines has also been 

called into question. For example, Battalio et. al. (2012) examined the US’s 2008 short-

selling bans and found that they had little impact on stock prices.47 Similarly, Beber and 

Pagano (2013)48 examined data for approximately 17,000 stocks in 30 countries over the 

2008–2009 period and concluded that short-selling bans were “at best neutral” in terms of 

their effects on stock prices.49 

While these empirical studies found short-selling bans to be ineffective at supporting 

stock prices, a theoretical paper (Brunnermeier and Oehmke, 2014)50 put forward a 

model providing a potential justification for restrictions on short selling stock of financial 

institutions with weak balance sheets during periods of market stress. The authors posited 

that these firms may be subject to “predatory short selling”51 and also noted that any such 

restrictions should be “temporary and targeted specifically at weak financial institutions”.52  

However, an empirical paper published by the European Systemic Risk Board tested the 

hypothesis posited in Brunnermeier and Oehmke (2014) and came to a different conclusion. 

Beber et al. (2018)53 analysed the impact of short-selling bans on financial institutions 

during the 2008–2009 financial crisis and the 2011–2012 European sovereign debt crisis. 

The authors found that financial institutions whose stocks were banned experienced greater 

increases in the probability of default (as measured by CDS spreads) and in stock return 

volatility, and that these increases were, in fact, larger for more vulnerable  

financial institutions.54

The previous section noted an instance where BaFin imposed a short-selling ban on 

Wirecard’s shares, citing potential share price manipulation. Disputes often arise between 

companies and short-sellers. For example, a targeted company may claim that short-sellers 

are spreading negative rumours in an attempt to move the company’s share price below 

its fundamental value and may take anti-shorting actions (e.g., threaten a lawsuit). Short-

sellers may respond that, in fact, they identify overvalued stocks and correct mispricing 

(even identifying frauds in some instances). Lamont (2004) analysed stock performance 

following 327 disputes between firms and short-sellers targeting their stocks (and in which 

the firms took anti-shorting actions).55 Lamont found that the firms’ shares underperformed 

the market in the following year, consistent with his hypothesis that short-sale constraints 

allow stocks to be overpriced. Lamont acknowledges that firms would likely explain this 

underperformance by claiming that “short sellers are actually manipulating prices, driving 

prices down over long periods of time”.56 Lamont notes, however, that many of the firms 

within his sample were eventually found to be fraudulent.57

While the benefits of bans on short selling have been disputed, there is broader consensus 

among academics and industry practitioners as to the potential costs. In particular, short-

selling bans can reduce market liquidity and price efficiency (i.e., the speed and accuracy 

with which information is incorporated into stock prices). For example, Beber and Pagano 

(2013)58 compared bid-ask spreads for stocks that were subject to short-selling bans and 

stocks that were not over the 2008–2009 period. The authors found that stocks subject 

to short-selling bans exhibited greater increases in bid-ask spreads during turbulent market 

conditions than stocks that were not.59 Short-selling bans can also affect liquidity in the 

derivatives markets. Market makers in derivatives markets use short sales to hedge their 

positions. Battalio et. al. (2012) analysed options on US equities, finding that the 2008 

short-selling ban raised total trading costs in the options markets by $500 million in the 

period between 18 September and 8 October 2008.60 The authors also estimated that the 

ban had increased trading costs in the equities markets by more than $600 million,61 using 

data from a previous study by Boehmer et al. (2009).62 
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With respect to price efficiency,63 Saffi and Sigurdsson (2011)64 examined security-level 

stock lending data from 2005 to 2008 from 26 countries. They found evidence that a lower 

supply of stocks available for borrowing and higher loan fees (both proxies for greater 

short-selling constraints) were associated with slower assimilation of information into stock 

prices. Similarly, Boehmer and Wu (2013)65 analysed a large panel of NYSE-listed stocks and 

found that stocks with lower shorting flow66 had lower price efficiency.67

Thus, the academic literature suggests that short-selling bans may be ineffective tools 

to stem market declines and moreover may impose substantial costs by reducing market 

liquidity and price efficiency. With regards to the recent COVID-19 pandemic-related short-

selling bans, it is interesting to note that, over the period that the bans were in place, the 

returns of national stock indices for the six European countries that imposed bans (Belgium, 

Austria, Greece, France, Italy, and Spain) were lower than those for Germany, Switzerland, 

and the United Kingdom (all of which did not impose short-selling bans). See Figure 2 

below.68 As this is a simple returns comparison (and other factors—such as differences 

in economic conditions in the countries—contribute to the observed differences), further 

analysis is required to determine the impact of the bans. Robert Ophèle, Chairman of 

France’s AMF, stated that he believed the short-selling bans “didn’t have any detrimental 

effects” on the market and that he “looks forward to subsequent research on the effect of 

the bans”.69

Figure 2. Percentage Returns of European Countries' Stock Indices
13 March 2020–18 May 2020
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Potential Disputes
A financial regulator’s decision to implement a short-selling ban (or not to do so) may 

result in disputes. The imposition of a ban may cause losses to market participants who 

are unable to hedge positions. For example, in 2008 it was reported that hedge funds 

were considering a lawsuit against the UK’s financial regulator, claiming losses of millions 

of pounds due to the short-selling ban.70 On the other hand, a Notice of Arbitration filed 

by shareholders and additional Tier 1 bondholders of Banco Popular (Claimants) against 

the Kingdom of Spain (Respondent) appears to imply that the country’s financial regulator 

should have imposed a short-selling ban on the bank’s shares prior to its collapse.71 The 

Claimants are Mexican nationals and are claiming violations of a bilateral investment 

treaty between the United Mexican States and the Kingdom of Spain in an international 

arbitration pursuant to the rules of arbitration of the United Nations Commission on 

International Trade Law (UNCITRAL). 

Therefore, the COVID-19 pandemic and associated market downturn and volatility may 

result in disputes in relation to short-selling bans, including international arbitration claims.
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