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This edition covers Canada, Mexico and the United States, and has five specialist articles,
featuring a comparative review of when arbitration agreements may extend beyond their
signatories and a timely update on how Mexico's institutional knowledge is faring following
radical reforms to its judiciary.

These reviews reward close reading and this one is no exception. This year, salient points
gleaned included that Canadian courts continue to show considerable deference to arbitral
tribunals, proving themselves reluctant to interfere with awards; and Mexico's different
branches of government are testing competing judge evaluation systems, determined to
preserve the country's pro-arbitration approach.
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IN SUMMARY

This article analyses recent international arbitration cases and potential drivers of
cross-border disputes in the Americas. We review key recent economic and geopolitical
trends and comment on the potential effects of these trends on the volume and nature of
future arbitrations and on the calculation of quantum.

This includes a focus on economic trends in infrastructure projects and the mining sector,
traditionally important sources of disputes. In the former, there remain immense cost
pressures despite the post-pandemic easing of supply chain obstacles. With the sizeable
scale of capital required for energy infrastructure projects, the lingering effects of the
pandemic, along with the uncertainties brought forth by escalating global trade tensions,
continue to present a challenging environment for developers. Managing these headwinds
will be key to achieving country goals to reduce dependence on fossil fuels. Mining projects
face similar cost challenges. Moreover, environmental concerns have resulted in mining
restrictions and moratoriums in some countries.

Challenges in completing new investment projects and questions about the extent to
which the regulatory compact will protect investments in legacy fossil-generation facilities
and mining projects have the potential to create new disputes, including in international
arbitration. Regulatory and political changes, global commodity price volatility, economic
shocks, construction delays, project cancellations, moratoriums, force majeure events, and
claims of discriminatory treatment, indirect expropriation, or denial of justice under bilateral
investment treaties are all potential grounds for such disputes. Ongoing economic and
financial volatility, persistently high inflation, and escalating global trade tensions complicate
the framing of cases and the calculation of quantum.

DISCUSSION POINTS
+ Economic output remains weaker across the Americas
+ Qil sector under pressure due to economic slowing and uncertainty
« Inflation continues to exert pressure
- Developers face higher costs of capital
+ Raw materials costs increase
« Infrastructure, mining, and energy dominate arbitration disputes
+ Energy, mining, and construction projects invest under dynamic conditions

- Implications for expert work: causation and quantum

REFERENCED IN THIS ARTICLE
+ United States—Canada—-Mexico Agreement
+ Volga-Dnepr Airlines, LLC v. Canada
- ADP International SA and Vinci Airports SAS v. Chile
+ WOM v. Republic of Chile
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+ Grupo Energia Bogota and Transportadora de Energia de Centroamérica v. Guatemala
« Hancock and Grassy Mountain v. Canada

+ Orla Mining v. Panama

« Eléctricas de Medellin Ingenieria y Servicios S.A.S. v. Republic of Honduras

« X-Elio Energy S.L. v. Republic of Honduras

« Victor Miguel Silhy Zacarias v. Republic of Honduras

+ Concesionaria Angostura Siguas SA v. Republic of Peru

ECONOMIC OUTPUT REMAINS WEAKER ACROSS THE AMERICAS

After the initial effects of the covid-19 pandemic in 2020, world output (as measured
by real gross domestic product (GDP)) rebounded in 2021. However, the global recovery
slowed substantially in 2022-2024 and is expected to remain weak in 2025, particularly
in the Americas. Figure 1 shows actual output growth for 2020 through to 2024 and the
International Monetary Fund (IMF) forecast for 2025 for the world, advanced economies,
emerging markets, the United States, Canada, and Latin American and the Caribbean.

Figure 1: Actual And Forecast GDP Growth By Region And Country

8%

m2021 Actual 2022 Actual  ®m2023 Actual 2024 Actual 2025 Projections

T% A 6.8 68

6% - R
5.7

52

5% 4

4.6

4%

34 aa 34
33

3% 28 28

Annual Percent Change in Real GDP

2% o 18 1.8

1% A

0% -
‘World Advanced Economies Emerging Markets us Canada Latin America &
Caribbean

Notes and Sources:
Data from IMF World Economic Outlook, published April 2025. 2025 forecasts as of April
2025

As reported by the IMF, global output increased by 6.1 per cent in 2021, as many countries
implemented expansionary fiscal and monetary policies to bolster their economic recovery,
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and covid-19 vaccines became widely available to the public.m However, following the robust
rebound in 2021, the global recovery decelerated between 2022 and 2024, partly as a
consequence of the war in Ukraine and headwinds from inflation. Growth is expected to
decelerate further in 2025 in light of trade tensions and, relatedly, increasing tariff barriers,
as further discussed.”!

Oil Sector Under Pressure Due To Economic Slowing And Uncertainty

After a sustained period of growth and a peak triggered by the Russian invasion of
Ukraine, crude oil prices have trended downward since 2023, with prices falling to levels
approximately equal to the highest levels observed during the pre-pandemic period. However,
the price drop financially impacts US shale producers that have pulled back production, and
increased risks for a recession. Figure 2 shows monthly average spot prices of Brent and
West Texas Intermediate (WTI) crude oil from January 2020 to May 202514

Figslgrg 2: Monthly Average Crude Qil Spot Prices ($/barrel)
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Similar to crude oil prices, natural gas prices increased rapidly from early 2020 to mid-2022,
after which they trended downward but remained volatile. Price spikes have occurred in
recent years, leading to production disruptions and increased consumption. Figure 3 shows
the spot prices for Henry Hub Natural Gas from January 2020 to early 2025.

Figure 3: Henry Hub Natural Gas Spot Prices ($/MMBtu)
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Because of the volatility in energy prices and continued high costs for crude oil and refined
petroleum products, the business case for energy-intensive infrastructure projects remains
risky and even negative.

Inflation Continues To Exert Pressure

While, in some countries, inflation has retreated from the levels witnessed in 2021 and 2022,
companies in many regions continue to face unusually steep cost increases. This trend,
which began with the covid-19 pandemic, has recently been exacerbated by escalating global
trade tensions and financial market adjustments.

Between 2007 and 2019, the US Federal Reserve and other major central banks implemented
accommodative monetary policy, including the expansion of the money supply and
substantial purchases of financial assets. Large-scale policy interventions during and after
the global financial crisis, aimed at injecting liquidity into the financial system, greatly
increased the assets accumulated on the balance sheets of central banks. In 2020, the
covid-19 pandemic gave rise to substantial supply chain disruptions, rising commodity
prices, and the tightening of the labour market™ In response, central banks across the world
pursued additional expansionary measures that led to further increases in their balance
sheet holdings. A sharp increase in inflation followed.

Figure 4 depicts the annual percentage change in average consumer prices in the Americas.
As the chart shows, inflation began to pick up in 2021 across the Americas. In 2022, inflation
reached 6.8 per cent in Canada and 8 per cent in the US, levels that in recent decades
have typically been seen only in developing economies. In Latin America and the Caribbean,
inflation also increased following the pandemic, from 6.5 per cent in 2020 to more than 14
per cent in 2022. In contrast to the US and Canada, inflation has continued to increase in
Latin America and the Caribbean, reaching 16.6 per cent in 2024.
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Figure 4: Recent Inflation In The Americas (Annual Change In Average Consumer Prices)
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Beginning in 2022, in response to an overheating economy and increased consumer prices,
the US Federal Reserve and other central banks pivoted to a contractionary policy and
focused on reducing the size of their balance sheets By 2023, such policies proved
effective in the US and Canada, as the rate of inflation began to decline, while Latin America
and the Caribbean continued to experience elevated inflation, as discussed previously. In late
2024, as inflation in the US decreased, the Federal Reserve eased monetary policy slightly in
light of progress on its dual mandate of stable prices and maximum employment.m

In 2025, however, as global trade tensions began to escalate, concerns about inflation
returned to the forefront. In early 2025, the US announced increases in tariffs on its major
trading partners to levels unprecedented in recent times, culminating with a set of nearly
universal tariffs announced on 2 April 2025. While many of the scheduled tariff increases
have since been cancelled or paused, the combination of measures and counter-measures
has driven US and global tariff rates to record highs and created uncertainty about the future
direction of trade polioy.ls]

Following these developments, the IMF updated its projections for US inflation in 2025 from
1.9 per cent in October 2024 10 3 per cent in April 20251 if the projection is accurate,
the Federal Reserve could face pressure to maintain interest rates at current levels. This
could hamper efforts to stimulate an economy that is already estimated by some market
participants to face nearly 50 per cent odds of falling into a recession."!

After the 2 April 2025 US tariff announcement, the IMF also reduced its 2025 projections
for growth in real gross domestic product (GDP) in the Americas. As shown in Figure 5,
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projections for GDP growth in 2025 in the US have been revised downward by 40 basis points
from 2.2 per cent to 1.8 per cent. This slowdown is even more pronounced in Canada, where
projections for GDP growth in 2025 were reduced by 100 basis points from 2.4 per cent to
1.4 per cent. In Latin America, GDP growth in 2025 is expected to be reduced by 50 basis
points from 2.5 per cent to 2 per cent. The IMF's growth projections for 2026 have also been
reduced, signaling an anticipated longer-term impact on economic growth of ongoing global
trade disputes.

Figure 5: 2025 Projections For Growth In Real Gross Domestic Before And After 2 April 2025
US Tariff Announcement
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Sources: Data from IMF World Economic Outlook Database, published October 2024 and
April 2025.

The US tariffs have affected most countries around the world. Even the US’s closest trading
partners, Canada and Mexico, face substantially higher tariffs, particularly by comparison to
the very low tariffs that have prevailed in recent decades under free trade agreements. Prior
to the Trump administration, Canada and Mexico faced effective US tariff rates below 1 per
cent. Today, those rates have risen to a trade-weighted average of 10.9 per cent for Canada
and 12.1 per cent for Mexico. Most countries in Latin America and the Caribbean have also
seen their effective tariff rates increase by large multiples since the beginning of this year.
Figure 6 shows the change in the effective tariff rate for the US's top 20 trading partners in the
Americas. As agreements are made or fall through, these rates can be expected to fluctuate
rapidly and unpredictably, posing serious challenges for businesses. The uncertainty created
by these tariffs may lead to disputes, including international arbitration proceedings, as
businesses delay or cancel projects across the Americas.

Figure 6: US Effective Tariff Rate: Top 20 Countries In The Americas Based On Exports To The
us
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2024 Current
Country Rate Rate Change
0y 2 3) Q)]
=(3)/(2)

1. Mexico 0.2% 12.1% 49x%
2. Canada 0.1% 10.9% 108x
3. Brazil 1.3% 8.2% 6x
4. Colombia 0.1% 5.4% 36x
5. Chile 0.0% 4.9% 169x
6. Costa Rica 0.1% 8.3% 77
7. Peru 0.1% 7.4% 71x
8. Ecuador 0.4% 5.6% 13x
9. Dominican Republic 0.4% 10.2% 28x%
10. Argentina 1.1% 6.1% 5%
11. Venezuela 0.1% 0.6% 4x
12. Honduras 0.5% 10.2% 22%
13. Guyana 0.1% 0.2% 2x
14. Guatemala 0.9% 10.6% 12x%
15. Nicaragua 1.3% 10.4% 8x
16. Trinidad and Tobago 0.0% 4.5% 314x
17. El Salvador 0.9% 10.2% 11x
18. Bahamas 0.2% 1.4% 8x
19. Uruguay 8.6% 17.7% 2
20. Haiti 0.3% 10.3% 30x

Note and Source: Data from Fitch Rating U.S. Effective Tariff Rate Monitor as of 12 may 2025.
Current rate under 10% for countries due to carveouts for products such as oil, electronics,
and pharmaceuticals. Countries ordered by exports to the US.

Project developers may face challenges due to the overall level of inflation in the economy,
particularly with respect to wages and raw materials costs, and due to the uncertainties
about what levels of tariffs will prevail going forward. For example, increases in the prices
of raw materials have left turbine manufacturers struggling to maintain margins on existing
contracts to deliver turbines, affecting the electricity generation sector and investments in
new wind farms."? Such continuing margin erosion may lead to legal disputes surrounding
the terms or continuation of these contracts. Disputes may also arise relating to mining
concession contracts due to the effect of inflation and other economic uncertainty. These
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adverse trends, which began with the covid-19 pandemic, appear likely to continue amid
escalating global trade tensions and financial market adjustments.

Developers Face Higher Costs Of Capital

The escalating global trade tensions and uncertainty around tariffs are leading many firms
to pause or reduce investment or purchases. Likewise, financial institutions are reevaluating
their credit supply to businesses until they can assess those businesses’ exposure to the
new environment. The combined increased uncertainty and resulting tightening of financial
conditions is likely to weigh on economic activity.[13]

At the time of publication, the 10-year US Treasury yield is above 4 per cent, which
reflects, among other factors, a lower demand for treasuries, higher expectations of
future inflation, and a higher risk premium for US government securities (the last factor
underscored by ratings agency Moody’s recent downgrade to the US'’s sovereign credit
ratingml). Concern regarding the possibility of an impending recession (which may be
expected to lead to interest rate reductions in the future) has not reduced yields. This factor
may be outweighed by concerns over inflation, the federal government deficit, and foreign
governments potentially selling US Treasuries as retaliation for aggressive trade polioy.“sl
Since government bond yields influence major benchmark rates!"® used by project financiers
to fund infrastructure projects and serve as the baseline for applying credit spreads to
determine a firm's borrowing costs, high Treasury yields have maintained higher cost of
capital for infrastructure projects. This may lead to margin projects being discontinued and
increased legal disputes. Figure 7 shows the increase in 10-year government bond yields in
Latin America relative to global benchmarks. Global benchmarks include developed market
benchmarks (US and Canada) on the left and emerging market benchmarks (South Africa,
India, China, and Indonesia) on the right.

Figure 7: Ten-year Government Bond Yields In Latin America Relative To Global Benchmarks
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Source: FactSet Research Systems, Inc.

Infrastructure, Mining, And Energy Dominate Arbitration Disputes

Many significant disputes involving parties from the Americas are resolved through
international arbitration proceedings. For example, a review of publications from Global
Arbitration Review and Law360 on international arbitration cases in the Americas indicates
that, from September 2020 through to early 2025, more than 300 international arbitration
proceedings involving at least one party from the Americas were commenced."since many
commercial arbitrations are confidential, these figures do not encompass all arbitration
proceedings initiated over this period. The mining sector accounts for the greatest number
of these disputes, at 25 per cent of cases. Manufacturing, construction, infrastructure, and
transportation accounts for 24 per cent, and the energy sector accounts for 17 per cent of
these cases. Energy, mining, and construction cases are discussed in the next section. The
flnance, insurance, and real estate sectors make up 10 per cent of cases, and the information
and communications sector 7 per cent. Cryptocurrency accounts for less than 1 per cent of
cases, with the remaining percentages pertaining to other industries.

Figure 8: Count Of International Arbitration Cases In Americas By Sector, 2020 To Early 2025
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Notes and Sources:

Based on articles from Global Arbitration Review and Law360 on international arbitration
cases in the Americas. "Other" includes retail and trade, maritime, fishing and forestry,
logging, agriculture, pharmaceutical, intellectual property, administrative, entertainment,
gaming, food and beverage, tobacco, waste management, and water supply.

The Russian invasion of Ukraine gave rise to a substantial number of investor-state disputes,
including disputes involving the Americas. Once source of such disputes has been several
nations in the Americas imposing sanctions of an unprecedented scale and scope on Russia.

Volga-Dnepr Airlines, LLC v Canada provides an example. The Canadian government seized
a Volga-Dnepr cargo aircraft at Toronto Pearson International Airport in February 2022. After
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unloading its cargo, the aircraft was banned from departing due to Canadian authorities’
ban on the use of Canadian airspace by Russian-operated aircraft imposed in response
to Russia’s invasion of Ukraine. In June 2023, Canadian Prime Minister Justin Trudeau
announced Volga-Dnepr's confiscated aircraft would be moved to Ukraine to assist the
war effort. In August 2024, Volga-Dnepr initiated arbitration proceedings under the 1989
Agreement between the Government of Canada and the Government of the Union of
Soviet Socialist Republics for the Promotion and Reciprocal Protection of Investments
(Canada-Soviet Union BIT). Volga-Dnepr alleges Canada’s actions constitute an unlawful
expropriation of its investment in Canada. The arbitration is ongoing.

Looking ahead, the volume and nature of arbitration in the Americas may continue to focus
on capital-intensive infrastructure, including mining and energy projects, since those projects
are particularly affected by the changing investment climate, and the ability to perform on
contracts struck in a different economic environment is likely to continue to present delays,
attempts at renegotiation, and even project cancellation.

Energy, Mining, And Construction Projects Invest Under Dynamic Conditions

The energy transition, which seeks to reduce reliance on fossil fuels, is arguably the
most capital-intensive public policy initiative in our lifetimes. However, as the transition
progresses, nations in the Americas and around the world continue to make changes to
energy policies and related incentive schemes. Despite this dynamic environment, renewable
energy investments continue to trend upwards. As Figure 8, reproduced from a US Energy
Information Administration (EIA) publication, shows, US investors have announced large
projects in solar, batteries, and natural gas. For utility-scale projects, independent power
producers and regulated utilities advance all types of low-carbon generation including hydro,
geothermal, onshore and offshore wind, solar, and storage."s]

Figure 9: US 2025 Planned Electricity Generator Additions
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Data source: U.S. Energy Information Administration, Preliminary Monthly Electric Generator
Inventory, December 2024
Note: MW = megawatts

However, challenges extend beyond the energy sector. Consider, for instance, offshore wind
projects. Investors in such projects accept considerable risk as they face political challenges
and high supply chain costs, increased financing costs, and litigation in American courts
related to effects of the new facilities on the local environment and communities. Moreover,
the federal policy incentives for wind have been reduced and additional challenges with
regulatory approvals have emerged, resulting in higher costs and less favourable economics
for the projects. In many cases, the result has been delayed or cancelled projects. For
example, Equinor's Empire 1 wind project was recently put on indefinite hold due to the
change in US policy towards offshore.l"!

Mining projects face some of the same challenges, as the energy transition also demands
closer scrutiny of the environmental impact of mining projects. For mining investments,
this implies stricter regulation or even mining moratoriums. Investors may claim these
changes to their investment environments constitute violations of investment treaties. For
instance, in December 2024, Australian mining companies Riversdale Resources Pty Ltd and
Hancock Prospecting Pty Ltd commenced arbitration proceedings against Canada under
the 2018 Comprehensive and Progressive Agreement for Trans-Pacific Partnership(CPTPP
or Treaty) related to the proposed development of the Grassy Mountain metallurgical coal
project in Canada’s Crowsnest Pass and Eastern Slopes regions. The claimant companies
allege Canada wrongfully denied their application for environmental approvals for the Grassy
Mountain project and the government of Alberta wrongfully imposed a moratorium on coal
exploration and development in the geographic area of its planned mine. Panama faces
similar allegations after Canadian miner Orla Mining filed a claim against the nation, alleging
Panama wrongfully denied extending its gold and silver concessions and wrongfully rejected
its application for a copper concession.

With rapid growth in demand for solar power, batteries, electric vehicles, and other related
new technologies, the mining sector has become increasingly important. For example, rare
earth metals (such as lithium) and other metals such as cobalt, nickel, manganese, lead, zinc,
cadmium, silver, and mercury are required for the growing demand for batteries. Copper is
heavily used in electricity grid transformers as well as iron, nickel, and other alloys like silicon
steel and amorphous steel. China in particular, possesses a substantial share of global rare
earth minerals and has signaled its intention to restrict exports in the context of its ongoing
trade dispute with the US % such restrictions or other measures perceived as unfair may
result in an increase in international arbitration claims.

We highlight that in Latin America and the Caribbean (LAC), most countries have committed
to the emissions reduction goals. Consequently, energy and mining disputes may also
increase as these nations adjust their regulatory regimes to meet goals to reduce reliance
on fossil fuels. In fact, we are already seeing an uptick in such disputes in the region. For
example, Honduras faces at least three new investor state claims that relate to investments
in renewable generation or other electricity related regulatory provisions.lzﬂ

Regarding construction and other energy sectors, cases are steadily increasing in Peru,
with the total number of pending ICSID cases against Peru rising to 23 with the filing
of Concesionaria Angostura Siguas SA v Republic of Peru as the state navigates various
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investment disputes.lzzlln this case, a Spanish construction company, Angostura Siguas,
has initiated a long-anticipated ICSID claim against Peru regarding a stalled water services
concession for the Majes Siguas Il project. The claim arises from the concession awarded to
the Cobra entity in 2010, which aimed to facilitate water transfer for irrigation from the Colca
River in southern Arequipa. Despite the concession, only 11 per cent of the project has been
completed, prompting Cobra to seek termination in 2021 due to the Peruvian government's
failure to meet financial support deadlines. Angostura Siguas is pursuing up to US$1.4 billion
in damages through ICSID. The Peruvian government has indicated plans to temporarily
take control of the project to avoid arbitration, while legal disputes over land expropriation
continue among local farmers.

Elsewhere in the region, Venezuela is facing a more than USS7 billion claim by Toronto-listed
mining company Gold Reserve. The claimis in tandem with Gold Reserve’s continuing efforts
to collect on a billion-dollar award it won against the state in an earlier arbitration. The
claim, GR Mining (Barbados) Inc. v. Bolivarian Republic of Venezuela, concerns Venezuela's
“politically motivated” expropriation of rights for a gold, copper, and silver project known as
Siembra Minera.

A Canadian investment fund manager has filed an ICSID claim worth more than USS$2.7
billion against Peru, initiating a new phase of a long-running dispute over a highway
concession in Lima. The fund manager asserts Peruvian authorities have “taken our
investment in violation of the rule of law and legal certainty, and are attempting to mislead
the public about our company and our investment in Rutas.” The case, Brookfield Corporation
v Republic of Peru, marks yet another investment treaty dispute with Peru as respondent.

These high-stakes claims underscore the volatile landscape in which energy, mining, and
construction investments increasingly operate in the Americas. The ongoing disputes
highlight the intersection of political risk and investment protection, as companies navigate
an environment marked by regulatory changes and shifting government priorities. In
Venezuela, Gold Reserve's situation illustrates how expropriation can lead to extensive legal
battles, with investors seeking redress for perceived injustices. Similarly, the claim against
Peruillustrates the potential for disputes to arise from infrastructure projects, which are often
subject to political and economic pressures that can jeopardise their viability. As countries in
the region grapple with the dual pressures of attracting foreign investment while enforcing
stricter regulations, the potential for arbitration claims will likely continue to grow.

Implications For Expert Work: Causation And Quantum

A fundamental requirement for a proper damage assessment is to isolate the harm suffered
by the claiming party as a result of the alleged wrongdoing. The Chorzéw Factory principle,
widely cited in international arbitration, holds that compensation should “wipe out all the
consequences of the illegal act and re-establish the situation which would, in all probability,
have existed if that act had not been committed "%

To achieve this, it is essential to construct a proper ‘but-for’ scenario, which measures
the hypothetical value of the claimant by including only the loss directly caused by the
harmful act 4 The claimants assert economic injury and thus must demonstrate how the
alleged wrongdoing impacted their financial and economic position. This analysis requires
removing all factors unrelated to the harmful act from the damages claim, including cost
increases derived from a variety of factors ranging from the ground war in Europe to central
bank policies to supply chain constraints. While predicting the specific nature of any given
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claim can be challenging, accurately isolating the quantum of damages directly linked to
the alleged acts often requires the expert to disentangle the effects of a complex array of
economic drivers.

The authors would like to thank our NERA colleagues Luis Elizondo Gracia and Abhy
Singhania for research assistance and Jerry Li for useful comments.
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