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IN SUMMARY

This  articfe  anaf’ses  recent  internationaf  aryitration  cases  and lotentiaf  drivers  ou 
crossLyorder dislgtes in the Wwericas; qe revieb je’ recent econowic and meolofiticaf 
trends and cowwent on the lotentiaf euuects ou these trends on the vofgwe and natgre ou 
ugtgre aryitrations and on the cafcgfation ou Igantgw;

This incfgdes a uocgs on econowic trends in inurastrgctgre lro.ects and the wininm sector, 
traditionaff’ iwlortant sogrces ou dislgtes; zn the uorwer, there rewain iwwense cost 
lressgres deslite the lostLlandewic easinm ou sgllf’ chain oystacfes; qith the siOeayfe 
scafe ou calitaf reIgired uor enerm’ inurastrgctgre lro.ects, the finmerinm euuects ou the 
landewic, afonm bith the gncertainties yrogmht uorth y’ escafatinm mfoyaf trade tensions, 
continge to lresent a chaffenminm environwent uor devefolers; Manaminm these headbinds 
biff ye je’ to achievinm cogntr’ moafs to redgce delendence on uossif ugefs; Mininm lro.ects 
uace siwifar cost chaffenmes; Moreover, environwentaf concerns have resgfted in wininm 
restrictions and woratorigws in sowe cogntries;

Chaffenmes in cowlfetinm neb investwent lro.ects and Igestions ayogt the extent to 
bhich the remgfator’ cowlact biff lrotect investwents in femac’ uossifLmeneration uacifities 
and wininm lro.ects have the lotentiaf to create neb dislgtes, incfgdinm in internationaf 
aryitration; (emgfator’ and lofiticaf chanmes, mfoyaf cowwodit’ lrice vofatifit’, econowic 
shocjs, constrgction defa’s, lro.ect canceffations, woratorigws, uorce wa.egre events, and 
cfaiws ou discriwinator’ treatwent, indirect exlrolriation, or deniaf ou .gstice gnder yifateraf 
investwent treaties are aff lotentiaf mrognds uor sgch dislgtes; •nmoinm econowic and 
pnanciaf vofatifit’, lersistentf’ himh inDation, and escafatinm mfoyaf trade tensions cowlficate 
the urawinm ou cases and the cafcgfation ou Igantgw;

DISCUSSION POINTS

: Aconowic ogtlgt rewains beajer across the Wwericas

: •if sector gnder lressgre dge to econowic sfobinm and gncertaint’

: znDation continges to exert lressgre

: 1evefolers uace himher costs ou calitaf

: (ab wateriafs costs increase

: znurastrgctgre, wininm, and enerm’ dowinate aryitration dislgtes

: Anerm’, wininm, and constrgction lro.ects invest gnder d’nawic conditions

: zwlfications uor exlert borj9 cagsation and Igantgw

REFERENCED IN THIS ARTICLE

: United States–Canada–Mexico Agreement

: Volga-Dnepr Airlines, LLC v. Canada

: ADP International SA and Vinci Airports SAS v. Chile

: WOM v. Republic of Chile
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: Grupo Energía Bogotá and Transportadora de Energía de Centroamérica v. Guatemala

: Hancock and Grassy Mountain v. Canada

: Orla Mining v. Panama

: Eléctricas de Medellín Ingeniería y Servicios S.A.S. v. Republic of Honduras

: X-Elio Energy S.L. v. Republic of Honduras

: Víctor Miguel Silhy Zacarías v. Republic of Honduras

: Concesionaria Angostura Siguas SA v. Republic of Peru

ECONOMIC OUTPUT REMAINS WEAKER ACROSS THE AMERICAS

Wuter the initiaf euuects ou the covidLGP landewic in 2020, borfd ogtlgt )as weasgred 
y’ reaf mross dowestic lrodgct )H1–66 reyognded in 202G; 4obever, the mfoyaf recover’ 
sfobed sgystantiaff’ in 20225202F and is exlected to rewain beaj in 202N, larticgfarf’ 
in the Wwericas; 3imgre G shobs actgaf ogtlgt mrobth uor 2020 throgmh to 202F and the 
znternationaf Monetar’ 3gnd )zM36 uorecast uor 202N uor the borfd, advanced econowies, 
ewerminm warjets, the United States, Canada, and Batin Wwerican and the Cariyyean;

Figure 1: Actual And Forecast GDP Growth By Region And Country

Jotes and Sogrces9
1ata urow zM3 qorfd Aconowic •gtfooj, lgyfished Wlrif 202N; 202N uorecasts as ou Wlrif 
202N

Ws relorted y’ the zM3, mfoyaf ogtlgt increased y’ E;G ler cent in 202G, as wan’ cogntries 
iwlfewented exlansionar’ pscaf and wonetar’ loficies to yofster their econowic recover’, 

Will economic uncertainty and growing cost pressures lead
to more claims and complicate the calculation of quantum? Axlfore on GAR

https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2027/article/will-economic-uncertainty-and-growing-cost-pressures-lead-more-claims-and-complicate-the-calculation-of-quantum?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2027


 RETURN TO SUMMARY

and covidLGP vaccines yecawe bidef’ avaifayfe to the lgyfic;[1] 4obever, uoffobinm the roygst 
reyognd in 202G, the mfoyaf recover’ deceferated yetbeen 2022 and 202F, lartf’ as a 
conseIgence ou the bar in Ujraine and headbinds urow inDation;[2] Hrobth is exlected to 
deceferate ugrther in 202N in fimht ou trade tensions and, refatedf’, increasinm tariuu yarriers, 
as ugrther discgssed;[3]

Oil Sector Under Pressure Due To Economic Slowing And Uncertainty

Wuter a sgstained leriod ou mrobth and a leaj trimmered y’ the (gssian invasion ou 
Ujraine, crgde oif lrices have trended dobnbard since 202/, bith lrices uaffinm to fevefs 
allroxiwatef’ eIgaf to the himhest fevefs oyserved dgrinm the lreLlandewic leriod; 4obever, 
the lrice drol pnanciaff’ iwlacts US shafe lrodgcers that have lgffed yacj lrodgction, and 
increased risjs uor a recession; 3imgre 2 shobs wonthf’ averame slot lrices ou Rrent and 
qest Texas znterwediate )qTz6 crgde oif urow #angar’ 2020 to Ma’ 202N;[4]

Figure 2: Monthly Average Crude Oil Spot Prices ($/barrel)

Jotes and Sogrces9
1ata  are  sogrced  urow  the  A;z;W  Wccesed  at9 
httls988bbb;eia;mov8letrofegw8data;lhl%lrices, on wa’ /0, 202N

Siwifar to crgde oif lrices, natgraf mas lrices increased ralidf’ urow earf’ 2020 to widL2022, 
auter bhich the’ trended dobnbard ygt rewained vofatife; –rice slijes have occgrred in 
recent ’ears, feadinm to lrodgction disrgltions and increased consgwltion; 3imgre / shobs 
the slot lrices uor 4enr’ 4gy Jatgraf Has urow #angar’ 2020 to earf’ 202N;

Figure 3: Henry Hub Natural Gas Spot Prices ($/MMBtu)
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Sogrce9 Rfoowyerm

Recagse ou the vofatifit’ in enerm’ lrices and continged himh costs uor crgde oif and repned 
letrofegw lrodgcts, the ygsiness case uor enerm’Lintensive inurastrgctgre lro.ects rewains 
risj’ and even nemative;

Inxation Continues To E4ert Pressure

qhife, in sowe cogntries, inDation has retreated urow the fevefs bitnessed in 202G and 2022, 
cowlanies in wan’ remions continge to uace gngsgaff’ steel cost increases; This trend, 
bhich yeman bith the covidLGP landewic, has recentf’ yeen exaceryated y’ escafatinm mfoyaf 
trade tensions and pnanciaf warjet ad.gstwents;

Retbeen 2007 and 20GP, the US 3ederaf (eserve and other wa.or centraf yanjs iwlfewented 
accowwodative wonetar’ lofic’,  incfgdinm the exlansion ou the wone’ sgllf’ and 
sgystantiaf lgrchases ou pnanciaf assets; BarmeLscafe lofic’ interventions dgrinm and auter 
the mfoyaf pnanciaf crisis, aiwed at in.ectinm fiIgidit’ into the pnanciaf s’stew, mreatf’ 
increased the assets accgwgfated on the yafance sheets ou centraf yanjs; zn 2020, the 
covidLGP landewic mave rise to sgystantiaf sgllf’ chain disrgltions, risinm cowwodit’ 
lrices, and the timhteninm ou the fayogr warjet;[5] zn reslonse, centraf yanjs across the borfd 
lgrsged additionaf exlansionar’ weasgres that fed to ugrther increases in their yafance 
sheet hofdinms; W sharl increase in inDation uoffobed;

3imgre F delicts the anngaf lercentame chanme in averame consgwer lrices in the Wwericas; 
Ws the chart shobs, inDation yeman to licj gl in 202G across the Wwericas; zn 2022, inDation 
reached E;" ler cent in Canada and " ler cent in the US, fevefs that in recent decades 
have t’licaff’ yeen seen onf’ in devefolinm econowies; zn Batin Wwerica and the Cariyyean, 
inDation afso increased uoffobinm the landewic, urow E;N ler cent in 2020 to wore than GF 
ler cent in 2022; zn contrast to the US and Canada, inDation has continged to increase in 
Batin Wwerica and the Cariyyean, reachinm GE;E ler cent in 202F;
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Figure 5: Recent Inxation In The Americas (Annual Change In Average Consumer Prices)

Sogrce9 1ata urow zM3 qorfd Aconowic •gtfooj 1atayase, lgyfished Wlrif 202N

Reminninm in 2022, in reslonse to an overheatinm econow’ and increased consgwer lrices, 
the US 3ederaf (eserve and other centraf yanjs livoted to a contractionar’ lofic’ and 
uocgsed on redgcinm the siOe ou their yafance sheets;[6] R’ 202/, sgch loficies lroved 
euuective in the US and Canada, as the rate ou inDation yeman to decfine, bhife Batin Wwerica 
and the Cariyyean continged to exlerience efevated inDation, as discgssed lreviogsf’; zn fate 
202F, as inDation in the US decreased, the 3ederaf (eserve eased wonetar’ lofic’ sfimhtf’ in 
fimht ou lromress on its dgaf wandate ou stayfe lrices and waxiwgw ewlfo’went;[7]

zn 202N, hobever, as mfoyaf trade tensions yeman to escafate, concerns ayogt inDation 
retgrned to the uoreuront; zn earf’ 202N, the US annognced increases in tariuus on its wa.or 
tradinm lartners to fevefs gnlrecedented in recent tiwes, cgfwinatinm bith a set ou nearf’ 
gniversaf tariuus annognced on 2 Wlrif 202N; qhife wan’ ou the schedgfed tariuu increases 
have since yeen canceffed or lagsed, the cowyination ou weasgres and cognterLweasgres 
has driven US and mfoyaf tariuu rates to record himhs and created gncertaint’ ayogt the ugtgre 
direction ou trade lofic’;[8]

3offobinm these devefolwents, the zM3 gldated its lro.ections uor US inDation in 202N urow 
G;P ler cent in •ctoyer 202F[9] to / ler cent in Wlrif 202N;[10] zu the lro.ection is accgrate, 
the 3ederaf (eserve cogfd uace lressgre to waintain interest rates at cgrrent fevefs; This 
cogfd hawler euuorts to stiwgfate an econow’ that is afread’ estiwated y’ sowe warjet 
larticilants to uace nearf’ N0 ler cent odds ou uaffinm into a recession;[11]

Wuter the 2 Wlrif 202N US tariuu annogncewent, the zM3 afso redgced its 202N lro.ections 
uor mrobth in reaf mross dowestic lrodgct )H1–6 in the Wwericas; Ws shobn in 3imgre N, 
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lro.ections uor H1– mrobth in 202N in the US have yeen revised dobnbard y’ F0 yasis loints 
urow 2;2 ler cent to G;" ler cent; This sfobdobn is even wore lronognced in Canada, bhere 
lro.ections uor H1– mrobth in 202N bere redgced y’ G00 yasis loints urow 2;F ler cent to 
G;F ler cent; zn Batin Wwerica, H1– mrobth in 202N is exlected to ye redgced y’ N0 yasis 
loints urow 2;N ler cent to 2 ler cent; The zM3ks mrobth lro.ections uor 202E have afso yeen 
redgced, simnafinm an anticilated fonmerLterw iwlact on econowic mrobth ou onmoinm mfoyaf 
trade dislgtes;

Figure 0: 2j20 Profections For Growth In Real Gross Domestic Be6ore And A6ter 2 April 2j20 
US Tari66 Announcement

Sogrces9 1ata urow zM3 qorfd Aconowic •gtfooj 1atayase, lgyfished •ctoyer 202F and 
Wlrif 202N;

The US tariuus have auuected wost cogntries arognd the borfd; Aven the USks cfosest tradinm 
lartners, Canada and Mexico, uace sgystantiaff’ himher tariuus, larticgfarf’ y’ cowlarison to 
the ver’ fob tariuus that have lrevaifed in recent decades gnder uree trade amreewents; –rior 
to the Trgwl adwinistration, Canada and Mexico uaced euuective US tariuu rates yefob G ler 
cent; Toda’, those rates have risen to a tradeLbeimhted averame ou G0;P ler cent uor Canada 
and G2;G ler cent uor Mexico; Most cogntries in Batin Wwerica and the Cariyyean have afso 
seen their euuective tariuu rates increase y’ farme wgftilfes since the yeminninm ou this ’ear; 
3imgre E shobs the chanme in the euuective tariuu rate uor the USks tol 20 tradinm lartners in the 
Wwericas; Ws amreewents are wade or uaff throgmh, these rates can ye exlected to Dgctgate 
ralidf’ and gnlredictayf’, losinm seriogs chaffenmes uor ygsinesses; The gncertaint’ created 
y’ these tariuus wa’ fead to dislgtes, incfgdinm internationaf aryitration lroceedinms, as 
ygsinesses defa’ or cancef lro.ects across the Wwericas;

Figure 7: US E66ective Tari66 Rate: Top 2j Countries In The Americas Based On E4ports To The 
US
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Jote and Sogrce9 1ata urow 3itch (atinm U;S; Auuective Tariuu (ate Monitor as ou G2 wa’ 202N; 
Cgrrent rate gnder G0V uor cogntries dge to carveogts uor lrodgcts sgch as oif, efectronics, 
and lharwacegticafs; Cogntries ordered y’ exlorts to the US;

–ro.ect devefolers wa’ uace chaffenmes dge to the overaff fevef ou inDation in the econow’, 
larticgfarf’ bith reslect to bames and rab wateriafs costs, and dge to the gncertainties 
ayogt bhat fevefs ou tariuus biff lrevaif moinm uorbard; 3or exawlfe, increases in the lrices 
ou rab wateriafs have feut tgryine wanguactgrers strgmmfinm to waintain warmins on existinm 
contracts to defiver tgryines, auuectinm the efectricit’ meneration sector and investwents in 
neb bind uarws;[12] Sgch continginm warmin erosion wa’ fead to femaf dislgtes sgrrogndinm 
the terws or contingation ou these contracts; 1islgtes wa’ afso arise refatinm to wininm 
concession contracts dge to the euuect ou inDation and other econowic gncertaint’; These 
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adverse trends, bhich yeman bith the covidLGP landewic, allear fijef’ to continge awid 
escafatinm mfoyaf trade tensions and pnanciaf warjet ad.gstwents;

Developers Face Higher Costs O6 Capital

The escafatinm mfoyaf trade tensions and gncertaint’ arognd tariuus are feadinm wan’ prws 
to lagse or redgce investwent or lgrchases; Bijebise, pnanciaf institgtions are reevafgatinm 
their credit sgllf’ to ygsinesses gntif the’ can assess those ygsinessesk exlosgre to the 
neb environwent; The cowyined increased gncertaint’ and resgftinm timhteninm ou pnanciaf 
conditions is fijef’ to beimh on econowic activit’;[13]

Wt the tiwe ou lgyfication, the G0L’ear US Treasgr’ ’iefd is ayove F ler cent,  bhich 
reDects, awonm other uactors, a fober dewand uor treasgries, himher exlectations ou 
ugtgre inDation, and a himher risj lrewigw uor US movernwent secgrities )the fast uactor 
gnderscored y’ ratinms amenc’ Mood’ks recent dobnmrade to the USks sovereimn credit 
ratinm[14]6; Concern remardinm the lossiyifit’ ou an iwlendinm recession )bhich wa’ ye 
exlected to fead to interest rate redgctions in the ugtgre6 has not redgced ’iefds; This uactor 
wa’ ye ogtbeimhed y’ concerns over inDation, the uederaf movernwent depcit, and uoreimn 
movernwents lotentiaff’ seffinm US Treasgries as retafiation uor ammressive trade lofic’;[15] 
Since movernwent yond ’iefds inDgence wa.or yenchwarj rates[16] gsed y’ lro.ect pnanciers 
to ugnd inurastrgctgre lro.ects and serve as the yasefine uor allf’inm credit slreads to 
deterwine a prwks yorrobinm costs, himh Treasgr’ ’iefds have waintained himher cost ou 
calitaf uor inurastrgctgre lro.ects; This wa’ fead to warmin lro.ects yeinm discontinged and 
increased femaf dislgtes; 3imgre 7 shobs the increase in G0L’ear movernwent yond ’iefds in 
Batin Wwerica refative to mfoyaf yenchwarjs; Hfoyaf yenchwarjs incfgde devefoled warjet 
yenchwarjs )US and Canada6 on the feut and ewerminm warjet yenchwarjs )Sogth Wurica, 
zndia, China, and zndonesia6 on the rimht;

Figure -: TenYyear Government Bond Lields In katin America Relative To Global Benchmar,s
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Sogrce9 3actSet (esearch S’stews, znc;

In6rastructure8 Mining8 And Energy Dominate Arbitration Disputes

Man’ simnipcant dislgtes invofvinm larties urow the Wwericas are resofved throgmh 
internationaf aryitration lroceedinms; 3or exawlfe, a revieb ou lgyfications urow Global 
Arbitration Review and Law360 on internationaf aryitration cases in the Wwericas indicates 
that, urow Seltewyer 2020 throgmh to earf’ 202N, wore than /00 internationaf aryitration 
lroceedinms invofvinm at feast one lart’ urow the Wwericas bere cowwenced;[17] Since wan’ 
cowwerciaf aryitrations are conpdentiaf, these pmgres do not encowlass aff aryitration 
lroceedinms initiated over this leriod; The wininm sector accognts uor the mreatest ngwyer 
ou these dislgtes, at 2N ler cent ou cases; Manguactgrinm, constrgction, inurastrgctgre, and 
translortation accognts uor 2F ler cent, and the enerm’ sector accognts uor G7 ler cent ou 
these cases; Anerm’, wininm, and constrgction cases are discgssed in the next section; The 
pnance, insgrance, and reaf estate sectors waje gl G0 ler cent ou cases, and the inuorwation 
and cowwgnications sector 7 ler cent; Cr’ltocgrrenc’ accognts uor fess than G ler cent ou 
cases, bith the rewaininm lercentames lertaininm to other indgstries;

Figure 9: Count O6 International Arbitration Cases In Americas By Sector8 2j2j To Early 2j20

Jotes and Sogrces9
Rased on articfes urow Hfoyaf Wryitration (evieb and Bab/E0 on internationaf aryitration 
cases in the Wwericas; =•ther= incfgdes retaif and trade, waritiwe, pshinm and uorestr’, 
fomminm, amricgftgre, lharwacegticaf, inteffectgaf lrolert’, adwinistrative, entertainwent, 
mawinm, uood and yeverame, toyacco, baste wanamewent, and bater sgllf’;

The (gssian invasion ou Ujraine mave rise to a sgystantiaf ngwyer ou investorLstate dislgtes, 
incfgdinm dislgtes invofvinm the Wwericas; •nce sogrce ou sgch dislgtes has yeen severaf 
nations in the Wwericas iwlosinm sanctions ou an gnlrecedented scafe and scole on (gssia;

Volga-Dnepr Airlines, LLC v Canada lrovides an exawlfe; The Canadian movernwent seiOed 
a $ofmaL1nelr carmo aircraut at Toronto –earson znternationaf Wirlort in 3eyrgar’ 2022; Wuter 
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gnfoadinm its carmo, the aircraut bas yanned urow delartinm dge to Canadian agthoritiesk 
yan on the gse ou Canadian airslace y’ (gssianLolerated aircraut iwlosed in reslonse 
to (gssiaks invasion ou Ujraine; zn #gne 202/, Canadian –riwe Minister #gstin Trgdeag 
annognced $ofmaL1nelrks conpscated aircraut bogfd ye woved to Ujraine to assist the 
bar euuort; zn Wgmgst 202F, $ofmaL1nelr initiated aryitration lroceedinms gnder the GP"P 
Wmreewent yetbeen the Hovernwent ou Canada and the Hovernwent ou the Union ou 
Soviet Sociafist (elgyfics uor the –rowotion and (ecilrocaf –rotection ou znvestwents 
)CanadaLSoviet Union RzT6; $ofmaL1nelr affemes Canadaks actions constitgte an gnfabugf 
exlrolriation ou its investwent in Canada; The aryitration is onmoinm;

Boojinm ahead, the vofgwe and natgre ou aryitration in the Wwericas wa’ continge to uocgs 
on calitafLintensive inurastrgctgre, incfgdinm wininm and enerm’ lro.ects, since those lro.ects 
are larticgfarf’ auuected y’ the chanminm investwent cfiwate, and the ayifit’ to leruorw on 
contracts strgcj in a diuuerent econowic environwent is fijef’ to continge to lresent defa’s, 
attewlts at renemotiation, and even lro.ect canceffation;

Energy8 Mining8 And Construction Profects Invest Under Dynamic Conditions

The energy transition,  bhich seejs to redgce refiance on uossif ugefs, is armgayf’ the 
wost calitafLintensive lgyfic lofic’ initiative in ogr fiuetiwes; 4obever, as the transition 
lromresses, nations in the Wwericas and arognd the borfd continge to waje chanmes to 
enerm’ loficies and refated incentive schewes; 1eslite this d’nawic environwent, renebayfe 
enerm’ investwents continge to trend glbards; Ws 3imgre ", relrodgced urow a US Anerm’ 
znuorwation Wdwinistration )AzW6 lgyfication, shobs, US investors have annognced farme 
lro.ects in sofar, yatteries, and natgraf mas; 3or gtifit’Lscafe lro.ects, indelendent lober 
lrodgcers and remgfated gtifities advance aff t’les ou fobLcaryon meneration incfgdinm h’dro, 
meotherwaf, onshore and ouushore bind, sofar, and storame;[18]

Figure W: US 2j20 Planned Electricity Generator Additions
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1ata sogrce9 U;S; Anerm’ znuorwation Wdwinistration, –refiwinar’ Monthf’ Afectric Henerator 
znventor’, 1ecewyer 202F
Jote9 Mq “ wemabatts

4obever, chaffenmes extend ye’ond the enerm’ sector; Consider, uor instance, ouushore bind 
lro.ects; znvestors in sgch lro.ects accelt considerayfe risj as the’ uace lofiticaf chaffenmes 
and himh sgllf’ chain costs, increased pnancinm costs, and fitimation in Wwerican cogrts 
refated to euuects ou the neb uacifities on the focaf environwent and cowwgnities; Moreover, 
the uederaf lofic’ incentives uor bind have yeen redgced and additionaf chaffenmes bith 
remgfator’ allrovafs have ewermed, resgftinm in himher costs and fess uavograyfe econowics 
uor the lro.ects; zn wan’ cases, the resgft has yeen defa’ed or canceffed lro.ects; 3or 
exawlfe, AIginorks Awlire G bind lro.ect bas recentf’ lgt on indepnite hofd dge to the 
chanme in US lofic’ tobards ouushore;[19]

Mininm lro.ects uace sowe ou the sawe chaffenmes, as the enerm’ transition afso dewands 
cfoser scrgtin’ ou the environwentaf iwlact ou wininm lro.ects; 3or wininm investwents, 
this iwlfies stricter remgfation or even wininm woratorigws; znvestors wa’ cfaiw these 
chanmes to their investwent environwents constitgte viofations ou investwent treaties; 3or 
instance, in 1ecewyer 202F, Wgstrafian wininm cowlanies (iversdafe (esogrces –t’ Btd and 
4ancocj –roslectinm –t’ Btd cowwenced aryitration lroceedinms amainst Canada gnder 
the 20G" Cowlrehensive and –romressive Wmreewent uor TransL–acipc –artnershil)C–T–– 
or Treat’6 refated to the lrolosed devefolwent ou the Hrass’ Mogntain wetaffgrmicaf coaf 
lro.ect in Canadaks Crobsnest –ass and Aastern Sfoles remions; The cfaiwant cowlanies 
affeme Canada bronmugff’ denied their allfication uor environwentaf allrovafs uor the Hrass’ 
Mogntain lro.ect and the movernwent ou Wfyerta bronmugff’ iwlosed a woratorigw on coaf 
exlforation and devefolwent in the meomralhic area ou its lfanned wine; –anawa uaces 
siwifar affemations auter Canadian winer •rfa Mininm pfed a cfaiw amainst the nation, affeminm 
–anawa bronmugff’ denied extendinm its mofd and sifver concessions and bronmugff’ re.ected 
its allfication uor a coller concession;

qith ralid mrobth in dewand uor sofar lober, yatteries, efectric vehicfes, and other refated 
neb technofomies, the wininm sector has yecowe increasinmf’ iwlortant; 3or exawlfe, rare 
earth wetafs )sgch as fithigw6 and other wetafs sgch as coyaft, nicjef, wanmanese, fead, Oinc, 
cadwigw, sifver, and wercgr’ are reIgired uor the mrobinm dewand uor yatteries; Coller is 
heavif’ gsed in efectricit’ mrid transuorwers as beff as iron, nicjef, and other affo’s fije sificon 
steef and aworlhogs steef; China in larticgfar, lossesses a sgystantiaf share ou mfoyaf rare 
earth winerafs and has simnafed its intention to restrict exlorts in the context ou its onmoinm 
trade dislgte bith the US;[20] Sgch restrictions or other weasgres lerceived as gnuair wa’ 
resgft in an increase in internationaf aryitration cfaiws;

qe himhfimht that in Batin Wwerica and the Cariyyean )BWC6, wost cogntries have cowwitted 
to the ewissions redgction moafs; ConseIgentf’, enerm’ and wininm dislgtes wa’ afso 
increase as these nations ad.gst their remgfator’ remiwes to weet moafs to redgce refiance 
on uossif ugefs; zn uact, be are afread’ seeinm an glticj in sgch dislgtes in the remion; 3or 
exawlfe, 4ondgras uaces at feast three neb investor state cfaiws that refate to investwents 
in renebayfe meneration or other efectricit’ refated remgfator’ lrovisions;[21]

(emardinm constrgction and other enerm’ sectors, cases are steadif’ increasinm in –erg, 
bith the totaf ngwyer ou lendinm zCSz1 cases amainst –erg risinm to 2/ bith the pfinm 
ou Concesionaria Angostura Siguas SA v Republic of Peru as the state navimates variogs 
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investwent dislgtes;[22]zn this case, a Slanish constrgction cowlan’, Wnmostgra Simgas, 
has initiated a fonmLanticilated zCSz1 cfaiw amainst –erg remardinm a staffed bater services 
concession uor the Ma.es Simgas zz lro.ect; The cfaiw arises urow the concession abarded to 
the Coyra entit’ in 20G0, bhich aiwed to uacifitate bater transuer uor irrimation urow the Cofca 
(iver in sogthern WreIgila; 1eslite the concession, onf’ GG ler cent ou the lro.ect has yeen 
cowlfeted, lrowltinm Coyra to seej terwination in 202G dge to the –ergvian movernwentks 
uaifgre to weet pnanciaf sgllort deadfines; Wnmostgra Simgas is lgrsginm gl to US”G;F yiffion 
in dawames throgmh zCSz1; The –ergvian movernwent has indicated lfans to tewlorarif’ 
taje controf ou the lro.ect to avoid aryitration, bhife femaf dislgtes over fand exlrolriation 
continge awonm focaf uarwers;

Afsebhere in the remion, $eneOgefa is uacinm a wore than US”7 yiffion cfaiw y’ TorontoLfisted 
wininm cowlan’ Hofd (eserve; The cfaiw is in tandew bith Hofd (eserveks continginm euuorts 
to coffect on a yiffionLdoffar abard it bon amainst the state in an earfier aryitration; The 
cfaiw, GR Mining (Barbados) Inc. v. Bolivarian Republic of Venezuela, concerns $eneOgefaks 
ólofiticaff’ wotivated‘ exlrolriation ou rimhts uor a mofd, coller, and sifver lro.ect jnobn as 
Siewyra Minera;

W Canadian investwent ugnd wanamer has pfed an zCSz1 cfaiw borth wore than US”2;7 
yiffion amainst –erg, initiatinm a neb lhase ou a fonmLrgnninm dislgte over a himhba’ 
concession in Biwa; The ugnd wanamer asserts –ergvian agthorities have ótajen ogr 
investwent in viofation ou the rgfe ou fab and femaf certaint’, and are attewltinm to wisfead 
the lgyfic ayogt ogr cowlan’ and ogr investwent in (gtas;‘ The case, BrookNeld Corporation 
v Republic of Peru, warjs ’et another investwent treat’ dislgte bith –erg as reslondent;

These himhLstajes cfaiws gnderscore the vofatife fandscale in bhich enerm’, wininm, and 
constrgction investwents increasinmf’ olerate in the Wwericas; The onmoinm dislgtes 
himhfimht the intersection ou lofiticaf risj and investwent lrotection, as cowlanies navimate 
an environwent warjed y’ remgfator’ chanmes and shiutinm movernwent lriorities; zn 
$eneOgefa, Hofd (eserveks sitgation iffgstrates hob exlrolriation can fead to extensive femaf 
yattfes, bith investors seejinm redress uor lerceived in.gstices; Siwifarf’, the cfaiw amainst 
–erg iffgstrates the lotentiaf uor dislgtes to arise urow inurastrgctgre lro.ects, bhich are outen 
sgy.ect to lofiticaf and econowic lressgres that can .eolardise their viayifit’; Ws cogntries in 
the remion mrallfe bith the dgaf lressgres ou attractinm uoreimn investwent bhife enuorcinm 
stricter remgfations, the lotentiaf uor aryitration cfaiws biff fijef’ continge to mrob;

Implications For E4pert Qor,: Causation And @uantum

W ugndawentaf reIgirewent uor a lroler dawame assesswent is to isofate the harw sguuered 
y’ the cfaiwinm lart’ as a resgft ou the affemed bronmdoinm; The ChorO'b 3actor’ lrincilfe, 
bidef’ cited in internationaf aryitration, hofds that cowlensation shogfd óbile ogt aff the 
conseIgences ou the iffemaf act and reLestayfish the sitgation bhich bogfd, in aff lroyayifit’, 
have existed iu that act had not yeen cowwitted;‘[23]

To achieve this, it is essentiaf to constrgct a lroler ?ygtLuork scenario, bhich weasgres 
the h’lotheticaf vafge ou the cfaiwant y’ incfgdinm onf’ the foss directf’ cagsed y’ the 
harwugf act;[24] The cfaiwants assert econowic in.gr’ and thgs wgst dewonstrate hob the 
affemed bronmdoinm iwlacted their pnanciaf and econowic losition; This anaf’sis reIgires 
rewovinm aff uactors gnrefated to the harwugf act urow the dawames cfaiw, incfgdinm cost 
increases derived urow a variet’ ou uactors ranminm urow the mrognd bar in Agrole to centraf 
yanj loficies to sgllf’ chain constraints; qhife lredictinm the slecipc natgre ou an’ miven 
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cfaiw can ye chaffenminm, accgratef’ isofatinm the Igantgw ou dawames directf’ finjed to 
the affemed acts outen reIgires the exlert to disentanmfe the euuects ou a cowlfex arra’ ou 
econowic drivers;

The agthors bogfd fije to thanj ogr JA(W coffeamges Bgis AfiOondo Hracia and Wyh’ 
Sinmhania uor research assistance and #err’ Bi uor gseugf cowwents;
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