
Services and Capabilities

Bankruptcy and Financial Distress Litigation



Our team of experts offers an unmatched 
combination of economic credentials,  
industry expertise, and testifying experience.
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While the wave of bankruptcy filings has slowed since the height of the economic 

downturn, bankruptcy matters themselves increasingly lead to complex, multijurisdictional 

litigation and investigatory issues. Counsel and their clients face difficult questions when 

unravelling the effects of bankruptcy or dealing with restructuring. Each bankruptcy brings 

with it a unique and complicated set of issues, claims, and stakeholders. The solutions 

often lie at the intersection of law and economics. 

For half a century, NERA experts have been central to our clients’ success in some of the 

highest-profile cases related to litigation, regulation, and business challenges. We work 

with clients to provide the best analysis and ideas in the areas of economics, finance, 

accounting, and valuation, to design the right solution for a litigious issue or the creation 

of a restructured company.
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NERA’s Bankruptcy and Financial Distress 
Litigation Practice

With one of the largest in-house teams of economists in the economic consulting 

world, NERA’s Bankruptcy and Financial Distress Litigation Practice combines 

expertise in economics, finance, accounting, and valuation with specific industry 

knowledge. Our experts provide economic analysis of securities disputes and 

corporate governance, valuation of companies, portfolios including assets and 

derivatives, and professional compensation. We assist clients in disputes over:

• Plan confirmation

• Preference and fraudulent conveyance claims

• Alleged breaches of fiduciary duty by directors and officers  

of distressed companies

• Lender liability claims

• The feasibility of alternative restructuring plans

We are also frequently retained by litigation counsel to provide expert testimony 

involving these and other claims in bankruptcy adversary proceedings. 

In addition to employing standard valuation methods, NERA economists draw on 

advanced valuation techniques and econometric and statistical models, as needed. 

Our capabilities include:

• Expert testimony on liability and damages

• Solvency and capital adequacy analysis in fraudulent conveyance and bankruptcy

• Valuation of assets, including enterprises and intangible assets

• Valuation of derivatives and complex securities

• Assessment of the reasonableness of certain assumptions used in valuation,  

using market indicators such as credit default swaps

• Analysis of class certification and class action issues

• Cash flow analysis of the effect of transfers on the solvency and capital adequacy 

of the debtor

• Valuation, at the time of transfer, of long-tailed liabilities or other disputed claims

• Valuation of environmental and torts liabilities

• Analysis of Ponzi schemes

• Use of statistical models in loss attribution analysis

• Design and structure of allocation funds

• Valuation of intellectual property rights

We have experience and specialized institutional knowledge in industries including 

energy, health care, oil and gas, financial services, housing finance, and media 

and telecommunications. We also have expertise in finance, accounting, antitrust 

economics (analysis of competitive effects), structured finance, mass tort and liability 

valuation, analysis of ERISA plans, intellectual property valuation, and transfer pricing.

Clients benefit from the integration of the expertise of our many professional 

disciplines, our experience as consultants, testifying experts, and arbitrators,  

and our firm's exacting standards for rigor and objectivity.

We are frequently 

retained by 

litigation counsel 

to provide 

expert testimony 

involving claims 

in bankruptcy 

adversary 

proceedings.
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Areas of Focus

In bankruptcy litigation, as in all of NERA’s work, our experts focus on the key  

areas where the rigorous application of economics provides the most value to 

our clients. We are grounded in a set of core principles that have always guided 

our efforts: focus, independence, rigor, defensibility, and clarity. In the field of 

bankruptcy litigation and financial distress, our areas of focus include:

Valuation of Assets

NERA economists have considerable expertise in the standard valuation methods 

such as discounted cash flow analysis, comparable company analysis, and precedent 

transactions. Our understanding of the economics of valuation is critical in cases 

where historical data and other valuation benchmarks are either unavailable or 

inadequate. NERA’s expertise is particularly essential in bankruptcy appraisal 

disputes over the value of a given company at the point of sale or acquisition.  

We incorporate company-specific, market, and industry factors, and consider not 

only the market for similar assets but also the relevant product and input markets. 

Our capabilities include not only enterprise valuation, but also valuation of thinly 

traded securities, intangible assets, and mass tort liability.

Valuation of Structured Products and Derivatives 

When a derivative counterparty declares bankruptcy, it triggers the termination of 

its derivative contracts. The derivatives counterparties to the bankrupt entity would 

make claims in bankruptcy courts based on the value of each derivative position  

as of the termination date. This process is referred to as derivative closeout. 

Although the International Swaps and Derivatives Association (ISDA) has prescribed 

standard processes for determining the value of derivatives in closeout situations, 

the implementation of these processes often yields results that are highly contested 

and require sophisticated analysis. This is especially true for illiquid or complex 

derivative contracts. NERA has assisted clients in numerous derivative closeouts, 

including those that arise due to failure in meeting collateral calls. We have valued 

large derivative books that contained thousands of contracts, both vanilla and 

exotic in nature. Our valuations of complex financial instruments use real options, 

probability-weighted and dynamic cash flow models, the stock and debt approach 

to real property appraisal, and event studies to measure lost profits. Our experience 

with a variety of financial instruments, including structured products, credit default 

swaps, and other complex derivatives, allows us to quickly assess the impact of 

market conditions on the value of the derivatives.
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Fraudulent Conveyance

A major component of fraudulent conveyance actions is often solvency analysis. 

Insolvency is an economic condition that must be identified in the context of 

an individual entity’s access to capital and its ability to generate cash flow from 

operations in the future. This requires analysis beyond the financial statements.  

The economic analysis of these types of cases include forecasting what a company's 

future cash flows are likely to be, or what future cash flows would have been at  

an earlier point in time. Statistically defensible estimates about the range of 

reasonable projections in the past can determine whether a particular transaction 

constituted a fraudulent conveyance. On the issue of inappropriate transfer of 

assets, NERA analyzes whether the transferor was or could reasonably have been 

believed to be solvent or adequately capitalized at the time of the transfer and 

whether adequate consideration was received. In addition, we often investigate 

fundamental approaches to determining value, including the use of statistical 

analysis and option pricing formulas to assess the probability of going bankrupt. 

NERA also uses option techniques to determine how the value of an asset  

in a firm's possession would affect the value of shareholders’, bondholders’,  

and other stakeholders' financial positions. 

Resolution of Failed Banks

When resolving failed banks, national authorities typically face a variety of options 

that have different implications for depositors, creditors, and other financial 

claimants. NERA economists use their expertise in the economics of banking 

and financial markets to evaluate the causes of bank failures, as well as the 

consequences of different actions taken by regulatory authorities. In the case of 

large, systemically important financial institutions, NERA economists have also 

evaluated the macroeconomic consequences of policy choices taken to address 

financial distress.
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Case and Project Profiles

NERA’s experts bring to bear a passion for finding the right answer. The following 

case and project profiles illustrate the breadth of our experience in bankruptcy and 

insolvency proceedings. Our experts draw on deep industry experience across all 

sectors of the economy derived from our advisory and litigation work worldwide.

Adelphia Litigation 

In the wake of a bankruptcy filing by Adelphia in 2002, the Adelphia Recovery Trust 

filed suit to recover funds that the company had expended in 1999 to repurchase 

some of its securities, arguing that Adelphia was insolvent at the time of that 

transaction. One argument made by the Recovery Trust was that even if Adelphia was 

balance-sheet solvent, had its fraudulent nature been disclosed, financial institutions 

would not have been willing to provide the company with the financing necessary to 

survive. A NERA expert testified in bankruptcy court that this was not the case, relying 

both on academic literature and five case studies of firms that were able to access the 

financial markets even though they had admitted to financial irregularities that left 

their financial statements unreliable. The Bankruptcy Court credited NERA’s testimony, 

a ruling that was affirmed in 2015 by the District Court in the Southern District of 

New York. Both Courts cited NERA’s testimony as persuasive on the issue of whether 

Adelphia would be able to have accessed the financial markets in 1999, even if the 

fraudulent nature of its financials was known at the time. 

Fraudulent Conveyance Analysis in Lyondell Bankruptcy

Lyondell Chemical Company ("Lyondell"), a chemicals manufacturer and petroleum 

refiner, and Basell AF S.C.A. ("Basell") entered into a merger agreement. When 

the all-cash merger closed, Lyondell became a wholly owned indirect subsidiary 

of LyondellBasell Industries AF S.C.A. (“LBI”), creating one of the world's largest 

polymers, petrochemicals, and fuels companies. In order to facilitate the merger, 

Lyondell and some of its affiliates and subsidiaries (the "Debtors") entered into debt 

facilities representing a maximum of $22.6 billion in financing. A little more than  

a year later, Lyondell and certain of its affiliates and subsidiaries filed for Chapter 11 

protection in the Bankruptcy Court in the Southern District of New York. Following  

the bankruptcy, the plaintiff, the Official Committee of Unsecured Creditors, filed  

a fraudulent conveyance lawsuit against LBI and its financing parties, alleging that, 

at the time of the merger, LBI was insolvent because the stated value of its liabilities 

exceeded the fair value of its assets; that LBI was insufficiently capitalized to fund 

its operations through a downturn; and that the bankruptcy was foreseeable. NERA 

was retained by LBI to conduct an independent review of the Committee's claims 

and to conduct an independent evaluation of the findings filed by the plaintiff’s and 

defendants' experts. Specifically, NERA was asked to evaluate the reasonableness of 

EBITDA projections offered by Basell and Lyondell management and relied upon at 

the time of the merger; the solvency and capital adequacy of LBI at the time of the 

merger; and the foreseeability of certain global economic, market, industry, and LBI-

specific events that preceded LBI’s bankruptcy. LBI subsequently agreed to settlement 

terms with the Committee, paving the way to LBI's emergence from Chapter 11. 

NERA's work aided LBI substantially in consensually resolving a major dispute in one  

of the most contentious recent Chapter 11 cases. 
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Allocation and Distribution of Residual Funds in AgFeed Bankruptcy

During Chapter 11 bankruptcy proceedings, AgFeed Industries Inc. obtained 

sufficient proceeds from its assets sale to meet its creditors’ obligations in full and 

have remaining funds for shareholders. NERA was retained by the equity committee 

to provide economic analysis of the residual funds and assist with allocation of the 

funds among competing shareholder claims, taking into account disputed priority 

issues and overlapping membership of the competing groups. NERA’s work included 

advising the equity committee in its negotiations with the securities class actions 

claimants and the SEC. The NERA team analyzed the damages estimated by the 

Plaintiffs’ expert in the securities class action and used its proprietary database 

to estimate the likely range of a potential settlement of the securities class action 

litigation. In addition, NERA identified and analyzed available data on securities 

class action settlements for companies in bankruptcy which made distributions 

to shareholders, and demonstrated that in that scenario, most of the funds for 

the settlements came from third party sources, such as accounting firms and 

insurers, and not the residual funds of the bankrupt company. As a result of NERA’s 

analysis, the equity committee convinced the SEC that the membership of the two 

competing stakeholder groups substantially overlapped, which led to a successfully 

negotiated settlement with the SEC, which settlements were keys to approval of the 

Chapter 11 plan of liquidation. 

Litigation over Restructuring of Major Bank in Ireland

NERA was retained by the Ministry of Finance of the Republic of Ireland, to 

provide testimony in domestic litigation over the restructuring of a major bank 

in Ireland. A NERA economist provided an affidavit for the court. The affidavit 

covered the Eurozone crisis and market conditions in 2011, the importance  

to the state of the recapitalization of its banks, the importance of bank capital 

in preventing contagion and containing the Eurozone financial crisis, and the 

potential consequences of a failure to act to recapitalize the banks.

Analysis of Convertible Arbitrage Hedge Fund in Broker-Dealer Dispute

NERA was engaged as an expert by a broker-dealer in a dispute with its client,  

a convertible arbitrage hedge fund, involving the liquidation by the prime broker  

of the fund’s leveraged positions. The fund, as part of its strategy, hedged its  

long convertible bond positions using equity options. The prime broker extended 

credit to the hedge fund and was also the counterparty to the over-the-counter 

(OTC) equity options. NERA was asked to explain the fund’s strategy and assess  

its riskiness to the prime broker. NERA analyzed the convertible bond positions,  

the option hedges, and the actual—as well as the implicit—leverage in the account 

over time. NERA also researched the SEC’s Net Capital Rule (Rule 15C-3) and applied 

the calculation of “haircuts” on the portfolio positions in order to illustrate the 

riskiness of the fund’s positions to the prime broker. NERA then provided expert 

testimony in the arbitration proceedings on whether the broker-dealer was justified 

in liquidating the account and whether there were any damages. The case was 

decided in the client’s favor. 
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Retail Company Dispute with Bankrupt Derivatives Dealer

NERA was engaged as an expert to represent a major retail company in 

settlement negotiations with a derivatives dealer. The retail company declared 

an early termination event under the ISDA Master Agreement due to the dealer’s 

bankruptcy. NERA reviewed interest rate swap confirmations, floating-rate term  

loan documents, documents related to revolver facilities, and credit support 

agreements. NERA advised the client on issues related to the use of model values 

versus market quotations received, and the role of market quotations in the Loss 

Method under the ISDA Master Agreement. NERA also critiqued the calculation  

of alleged damages by the opposing side. The case ultimately settled, to the  

client’s satisfaction.

Multi-Billion Dollar Bankruptcy Litigation Involving  

Ponzi Scheme Allegations

An SEC investigation led to the arrest of four executives of a multi-billion dollar 

international bank, each of whom was charged with fraud. The bank subsequently 

filed for bankruptcy protection as investigators began the process of trying to locate 

the assets it purportedly held. As the investigation progressed, the underwriters of 

the bank’s D&O insurance policy eventually declined coverage to the executives on 

the basis that they had perpetrated a fraudulent Ponzi scheme—conduct that was 

excluded under the terms of the policy. NERA was retained by the underwriters  

to conduct a financial investigation of the bank to examine the financial nature and 

economic substance of the activities of the executives and representations made  

by the executives, to assist the Court in its determination of whether or not the 

alleged fraudulent conduct had in fact occurred. NERA’s investigation found that  

the bank had reported artificially constructed and false investment performance 

figures and had misled investors about the nature of the investments it made  

and the manner in which its portfolio was managed. The NERA team also found 

that the executives were the architects of these frauds and had misappropriated 

funds from investors and further attempted to conceal the fraud from the SEC. 

Relying on NERA’s evidence, the Court found that the underwriters had “proven  

a substantial likelihood that a preponderance of the evidence would establish that 

[the executives] knowingly committed [the alleged] acts” and that there was no 

obligation to pay defense costs.

Analysis of Hedge Fund Liquidation for a Major Investment Bank

During regulatory and internal investigations, NERA was engaged as a consultant  

to analyze factors that led to the liquidation of a hedge fund sponsored by  

a major investment bank. A NERA team examined its mark-to-market process and 

its risk management system used to track and manage the risks of the high-yield, 

fixed income hedge fund. The team reviewed the calculation of risk measures and 

implementation of stress scenarios in risk reports produced for the hedge fund; 

analyzed changes in liquidity, leverage, the robustness of the risk measures, and 

the reasonableness of stress scenarios; and reviewed various financing agreements, 

including repurchase agreements, used by the hedge fund. NERA also assisted 

counsel in responding to inquiries from regulators regarding the risks of complex 

positions such as CDOs (both cash and synthetic) and CDS (both single-name 

corporate and index-based). A NERA expert subsequently provided expert testimony 

in related FINRA arbitrations with fund investors. 
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Dr. Faten Sabry  
Managing Director 
Chair of NERA’s Bankruptcy and Financial Distress Litigation Practice

Dr. Sabry is a Managing Director in NERA’s Securities and Finance Practice  

and leads the firm’s Bankruptcy and Financial Distress Practice. She has  

provided expert testimony at trial in state and federal courts as well as  

at FINRA proceedings on valuation, complex securities, econometric analysis 

of materiality, and damages. Her research has been published in academic 

journals including the Journal of Structured Finance, the Journal of Investment 

Compliance, the Journal of Alternative Investments, Business Economics,  

and the International Trade Journal. Dr. Sabry is the lead author of an 

econometric study on the impact of securitization before and after the credit 

crisis for the American Securitization Forum. She has been accredited as  

a professional statistician by the American Statistics Association.

Phone: +1 212 345 3285

Email: faten.sabry@nera.com



www.nera.com  |  9

B A N K R U P T C Y  A N D  F I N A N C I A L  D I S T R E S S  L I T I G A T I O N

About NERA

NERA Economic Consulting (www.nera.com) is a global firm of experts dedicated to 

applying economic, finance, and quantitative principles to complex business and legal 

challenges. For over half a century, NERA’s economists have been creating strategies, 

studies, reports, expert testimony, and policy recommendations for government 

authorities and the world’s leading law firms and corporations. We bring academic 

rigor, objectivity, and real world industry experience to bear on issues arising from 

competition, regulation, public policy, strategy, finance, and litigation.

NERA’s clients value our ability to apply and communicate state-of-the-art approaches 

clearly and convincingly, our commitment to deliver unbiased findings, and our 

reputation for quality and independence. Our clients rely on the integrity and skills  

of our unparalleled team of economists and other experts backed by the resources and 

reliability of one of the world’s largest economic consultancies. With its main office  

in New York City, NERA serves clients from more than 25 offices across North America, 

Europe, and Asia Pacific. 

For more information about our capabilities and services in Bankruptcy and Financial 

Distress Litigation, please visit www.nera.com/bankruptcy.
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