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Before Daubert, the methodologies that
experts could rely upon to support their
economic reasoning had to be “generally
accepted” by the relevant scientific
community.1  The so-called Frye “general
acceptance” standard may have appeared to
be quite accepting of expert testimony, but it
is viewed by many to be too restrictive.  It
would exclude, for instance, testimony
based on new, but nonetheless reliable,
methodologies that have not yet been
generally accepted.  The Supreme Court’s
ruling in Daubert made it plain that the
Court had intended to expand the kinds of
methodologies that experts could use and
rely upon when informing judges and juries
of their opinions.  As stated in the ruling,
general acceptance is “not a necessary
precondition to the admissibility of scientific
evidence under the Federal Rules of
Evidence….” 2

However, in practice, Daubert is most often
associated with motions to exclude expert
testimony.  Thus, rather than facilitating the
inclusion of novel, reliable techniques, it has
been used to exclude testimony deemed to
be “junk science.”  In an antitrust case, the
successful exclusion of an expert—and
perhaps the mere introduction of a motion in
limine to exclude an expert—has serious
implications.  For instance, even if a trial
court judge ultimately decides not to grant a
motion in limine, the motion may cause the
judge to have concerns about an expert’s
testimony before the expert even enters the
courtroom.  In light of this possibility,
economists and attorneys may be quite

reluctant to engage in analyses that could
possibly be the subject of a Daubert hearing
or a motion in limine.

Where, then, have we come out?  Has the
passage of Daubert encouraged the
introduction and use of economic testimony
based on reliable, albeit new, methodologies
as the Supreme Court appears to have
intended?  Or has it made economists and
attorneys reluctant to pursue analyses that
could be called novel?

The Economist’s Toolkit

To answer this question, it helps to have
some background on what economists do.
The toolkit of the antitrust economist is
daunting to look into, but there are
essentially two categories of tools—models
and methods of measurement.  These two
sets of tools are complementary and can be
used alone or together.

Models.  Models are abstract descriptions of
real-world situations that help economists
determine the consequences of a given set of
hypothetical actions or the implications of a
certain set of facts.  For example, an
economic model can be useful in describing
what is likely to happen to Company A’s
sales of guacamole if the firm lowers its
price by 10 percent.  A model typically has a
set of behavioral assumptions (e.g., all of the
competing guacamole manufacturers
maximize profits), a list of the variables that
matter (e.g., the price of guacamole, the
quantity sold, the price of avocados, and the
price of tortilla chips), and the specification
of the relationships between the variables in
the model (e.g., the effect of avocado prices
on the price of guacamole; the effect of an
increase in the price of tortilla chips on
guacamole sales).  Models are useful
because they allow economists to draw
conclusions based on economic reasoning
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and a set of assumptions regarding the
values of the variables in the model.

The models that economists rely upon come
in many flavors.  Some involve reasoning
that is qualitative in nature, while others
involve a great degree of mathematical
sophistication.  Economic models can be
quite abstract, which would lead to
conclusions of a very general nature (e.g.,
guacamole sales go up when the price goes
down).  Alternatively, they can be tailored to
individual market situations, which would
lead to conclusions of a very specific nature
(e.g., Company A’s sales of its premium
guacamole are likely to rise by 12 percent
when the price falls by 5 percent in markets
where there are four competing
manufacturers and cheap tortilla chips).

Methods of Measurement.  The
economist’s toolkit also contains a wide
range of empirical techniques.  The simplest
of these techniques involves the
computation of descriptive statistics (e.g.,
the average), which are often used to
summarize economic data.  There are also
more sophisticated econometric techniques
(e.g., regression analysis) that can be used to
quantify or validate the relationship between
economic variables.  For example,
econometrics has been used to estimate the
elasticity of demand, which is a measure of
the price sensitivity of consumers.
Econometric methods also have been used to
estimate the cost structure of a firm, the
efficiencies that would arise from an
increase in a firm’s scale of operations, and
the degree to which reductions in costs have
been passed on to consumers in the form of
lower prices.  Regression analysis is also
useful for forecasting, which is a technique
used to predict the quantitative values of the
variables of interest under different
hypothetical conditions (e.g., in the future or
in the but-for world).  Most of these
empirical studies are analyses of market

data, but economists also have been
successful in developing and analyzing
survey and experimental data.

Uses and Abuses of the Economist’s Tools

The models and methods of measurement
that are in the economist’s toolkit are well
documented, but they can still be abused to
produce unreliable results.  As described in
Daubert, there are two categories of abuse
that judges should consider when
determining whether an expert’s testimony
should be admitted into evidence.  First, the
testimony must be based on a methodology
that is scientifically valid.  Second, the
expert’s analysis must be properly applied to
the facts at issue so that it is helpful to a
judge and/or jury. 3

Of these categories, the latter is more likely
than not to be the subject of a Daubert
hearing.  That is because the models and
methods of measurement that are in the
economist’s toolkit are, in general, viewed
as scientifically valid approaches to
economic analysis.  The use of economic
theory and the application of basic
regression analyses are, by now, well-known
and accepted.

Thus, a Daubert hearing is more likely to
focus on the usefulness of an economic
study.  For example, in litigation involving
predatory pricing, an economist’s testimony
is unlikely to be useful if the analysis does
not allow the Court to determine whether the
defendant firm’s increase in sales and
market share was due to the allegedly bad
act or to market factors unrelated to the
allegedly bad act (e.g., quality control
problems at competing manufacturers).

Economic models are also sometimes
criticized for being poor representations of
the phenomena being studied.  For example,
our model of guacamole sales described
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earlier may be less-than-useful if the price of
salsa—which is omitted from the model—is
the most important determinant of
guacamole sales.  Thus, whether the
conclusions of an economic model are
useful often depend on the extent to which
the model is based on justifiable
assumptions and valid market facts.

Empirical analyses also must be realistic if
they are to be useful.  For example, the data
must be complete and relevant if the study is
to be pertinent.  The data might have to be
adjusted to account for missing values,
errors in the data, seasonality, or market
cyclicality.  Different sources of data may
even have to be merged to create a dataset
that provides a usable and comprehensive
picture of the marketplace.  Moreover, to
obtain the best estimates of the model’s
parameters, the estimation method may have
to account for real-world factors that may
make inferences about causality difficult to
ascertain.

Merger Analysis After Daubert

If the kind of merger analysis that has been
done since the Daubert decision is any
indication, it appears that economists and
attorneys have not been deterred from
conducting analyses that depart from well-
trodden paths so as to incorporate important
marketplace realities.  The examples below
show the kinds of novel and innovative
analyses that economists have been doing to
reach conclusions that are useful for the
antitrust agencies and the courts.

Evaluating the Competitive Effects of a
Proposed Merger.  In 1997, the FTC
challenged a proposed merger involving
Staples and Office Depot, two office
superstore chains.4  One of the important
areas of inquiry was the empirical analysis
of prices at Staples stores.5  The economists
at the FTC and those working on behalf of

the merging parties analyzed weekly data
covering more than 400 Staples stores in
over 40 cities.  The study was conducted to
determine whether Staples’ prices were
lower in markets where there were Office
Depot stores.

To construct a realistic empirical model, the
economists considered factors such as the
number and identity of non-superstore
rivals, regional factors that were likely to
affect costs across markets, and the
possibility that pricing might change over
time due to new store entry.  The
econometric technique that was employed is
familiar to econometricians, so the novelty
was primarily in its application to merger
analysis.

Obtaining Better Estimates of Consumer
Purchasing Patterns.  To quantify
consumer preferences for various brands and
products, economists are analyzing data in
increasingly sophisticated ways.
Economists have estimated “almost ideal
demand systems” to estimate the willingness
of consumers to switch from one brand to
another in response to a change in price.
This is information that is particularly useful
when evaluating the competitive impact of a
merger involving firms that sell a portfolio
of brands.  Econometric techniques of this
kind use retail sales data, such as those that
are captured by cash register scanners.
Although these techniques are being used
more frequently, there is no single approach
that has emerged as a “dominant” model.
Notwithstanding the controversies that
sometimes surround model specification,
econometric analyses of consumer demand
can be decisive in providing systematic
evidence that can be used to confirm or
contradict qualitative sources of information
about consumer switching and demand
substitution.
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Collecting and Analyzing Consumer
Survey Data.  Merger analyses often hinge
on obtaining reliable estimates of demand
elasticities.  However, retail store scanner
data are often not available.  Even if they are
available, the data may not be current
enough, a situation common to industries
that are innovative and dynamic.  Also, it is
sometimes the case that market data may not
be sufficient to identify whether consumers
are switching products on the basis of price
or whether the choice is being driven by
other reasons.  When reliable market data
are not available or useful, economists are
sometimes able to collect and analyze
survey data.

In a recent evaluation of a merger involving
two ski resorts, economists at the Antitrust
Division and those working on behalf of the
merging parties conducted consumer
surveys to quantify the tradeoffs that
consumers make when they decide where to
ski.6  For example, to estimate how sensitive
consumers are to price, the economists for
the merging parties developed a survey that
asked respondents to rank various resorts,
each with different price and snow
conditions.  Conjoint and rank-ordered logit
surveys are relatively new, but without
survey data, it would not have been possible
to obtain a reliable measure of the elasticity
of demand.

Developing Analytical Models to Quantify
the Incentive to Compete.  Economists also
have used analytical models to help them
evaluate the implications of a proposed
transaction.  In 1998, economists at the
Antitrust Division and those working on
behalf of the merging parties developed
analytical models to evaluate Primestar’s
proposed acquisition of the Direct broadcast
satellite (DBS) assets of News Corp. and
MCI.7  One of the crucial questions that had
to be answered was this: if Primestar, which
is controlled by a consortium of owners that

included five of the largest cable companies
in the U.S., acquired control of News
Corp./MCI’s direct broadcast satellites,
would the merged entity have a strong
incentive to use the satellites to compete
against cable television?

To answer this question, the economists who
evaluated the transaction developed models
to quantify the extent to which Primestar’s
incentive to compete after the acquisition
would differ from that of a hypothetical
“standalone” DBS owner who did not have
any financial affiliations with the cable
television companies.  In an attempt to
capture the realities of the marketplace, the
economists accounted for the fact that
Primestar’s owners had financial interests in
cable television, video programming, and
movie studios.  Other marketplace
“realities” that were considered included the
degree to which new DBS customers would
come from cable, other DBS firms, and
video programming, and the effect of
Primestar’s corporate governance and
ownership structure on the merged entity’s
incentive to compete.  In the end, the
Antitrust Division filed suit to challenge the
transaction.  The merging parties abandoned
the proposed acquisition, but had there been
a trial, these issues would have been hotly
debated and argued.

Conclusion

Have economists and attorneys been
reluctant to pursue new and often novel
techniques that could subject them to
Daubert motions or motions in limine?  The
examples above suggest that economic
analysis continues to flourish.  Each
illustrates important ways in which
economists have pushed into new ground to
tailor their analyses to specific market
situations and facts or to find the data
needed when market data were not
available.  Thus, it does not appear that
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Daubert has hindered the willingness of
economists and attorneys to apply relatively
new and innovative techniques to reach
conclusions that are useful and informative.
Indeed, if economic expert witnesses are to
fulfill their obligation in the courtroom, they
have to be able to conduct the kinds of
analyses that triers of fact will find useful.
However, the kind of studies that depart
from time-honored textbook formulae so as
to incorporate relevant and pertinent market
facts—such as those described in the
examples above—would certainly be called
novel.   Judges should be mindful that these
are also the studies that are the most likely
to be useful.
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