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Overview
On 14 October 2008, the US Court of Appeals for the Second 

Circuit affirmed the denial of class certification in Teamsters 

Local 445 Freight Division Pension Fund, et al. v. Bombardier, 

Inc., et al., a putative class action arising from the sale of debt 

securities backed by mobile home loans and leases. NERA 

President Dr. Andrew Carron provided analysis and expert 

testimony for the defendants, and was cited at length in 

both the trial court and appellate decisions. This case may be 

significant as it relates to future subprime litigation.

Background
Bombardier, Inc. (BI) is a Canadian corporation that 

manufactures a variety of products. In the late 1990s, it built 

mobile homes, financed them through its wholly owned 

subsidiary Bombardier Capital Inc. (BCI), and packaged them into 

securities through Bombardier Capital Mortgage Securitization 

Corporation (BCM), a wholly owned subsidiary of BCI.

Between 1998 and 2001, BCM issued $1.85 billion worth of 

Certificates in seven separate offerings, each secured by a pool 

of mobile home loans. The Certificates were typically traded 

relatively infrequently and in large blocks by sophisticated 

institutional investors, including the Teamsters Local 445 Freight 

Division Pension Fund (Teamsters). In May 2002, Teamsters 

purchased $250,000 par value of the Series 2000-A Class A-2 

Certificates for a total investment of $234,826. In December 

2002, the Series 2000A Certificates were downgraded to below 

investment grade.

In February 2005, Teamsters filed suit, alleging 

misrepresentations about the integrity of the collateral behind 

the Certificates. Teamsters alleged that executives at BI, 

BCI, and BCM disregarded underwriting standards, regularly 

underwrote loans to borrowers who were not creditworthy, 

and purchased large quantities of defective and deficient 

mobile home loans. Teamsters contended that these practices 

caused escalating delinquency rates, which were systematically 

underreported; that Certificate prices collapsed following 

the downgrades; and that this conduct violated Rule 10b-5 

and Section 10(b) of the Securities Exchange Act of 1934. 

In February 2006, Teamsters attempted to certify a class 

of plaintiffs comprising all open market purchasers of the 

Certificates between 7 February 2000 and 7 February 2005, 

and invoked the fraud-on-the-market doctrine as a theory of 

reliance on their claim under Rule 10b-5.

NERA’s Role
Retained by counsel for defendants, NERA President Dr. Andrew 

Carron provided analysis and expert testimony critiquing 

Teamsters’ assertion that the Certificates operated in an efficient 

market. Teamsters’ expert had argued to the district court that, 

according to Cammer factors, the Certificates traded in an 

efficient market.



Plaintiffs’ expert had pointed to analyst reports discussing 

BI’s debt securities to show that the “analyst coverage” factor 

supported a finding that the Certificates traded in an efficient 

market. Dr. Carron argued that the activities of analysts who 

followed BI were irrelevant because the Certificates were not 

BCM debt securities. He further argued that plaintiffs failed to 

demonstrate that analysts specifically followed the Certificates 

themselves, and criticized plaintiffs’ expert’s reliance on rating 

agency activity.

Dr. Carron also disputed the existence of market makers for 

the Certificates, faulting plaintiffs’ expert’s study identifying 

six nonunderwriter market makers because it was based on 

transaction data that did not demonstrate that the firms 

actually made “active bids/offers.”

Teamsters also proffered an event study prepared by its 

expert, which purportedly demonstrated that the release of 

unanticipated, material information in December 2002 and 

March 2003 was associated with subsequent fluctuations in 

Certificate prices and “excess” returns. Plaintiffs’ expert used 

prices for different classes of Certificates that were reported 

daily by the Financial Times pricing service for the relevant 

portions of the study.

Dr. Carron challenged the study on several grounds. He 

contended that the study was flawed because it sought to 

measure the impact of immaterial information—disclosures 

about BI—on Certificate prices. Dr. Carron argued that the 

integrity of the study was impaired because it relied on 

Bloomberg prices for the Certificates rather than transaction 

prices. Contending that Bloomberg prices “are different from 

transaction prices,” and that “[t]here is much greater variation 

in transaction prices than in Bloomberg prices,” he concluded 

that “[to] conduct an event study using manually adjusted 

prices is unsound.” He also argued that trading data for the 

Certificates contradicted the results of the event study because 

analysis of “all [of] the transactions in every tranche of the 

Certificates in the period from December 1, 2002 through 

March 31, 2003,” revealed that “[t]he tranches were either not 

traded or there were no material price declines around the 

alleged disclosure dates.”

The Result
On 1 August 2006, Judge Shira Scheindlin of the US District 

Court for the Southern District of New York denied the motion 

for class certification, concluding that plaintiffs had failed to 

demonstrate market efficiency. In a decision that frequently cited 

the NERA affidavit, Judge Scheindlin agreed with Dr. Carron 

that the plaintiffs’ expert used faulty math “which inflates the 

turnover,” employed logic that is “not persuasive” to identify 

analyst coverage, and relied upon “circular reasoning” to justify 

the prices used in the plaintiffs’ event study.

The Appeal
In December 2006, Teamsters appealed the denial of class 

certification. The US Court of Appeals for the Second Circuit 

accepted the appeal.

On 14 October 2008, the Second Circuit upheld the district 

court’s denial of class certification, citing the plaintiffs’ failure 

to prove market efficiency sufficient to support application of 

the fraudon- the-market presumption of reliance. The Court 

agreed that Dr. Carron was more persuasive than the plaintiffs’ 

expert on the issue of whether analyst coverage of the 

originator of the loans was an adequate substitute for analyst 

coverage of each class of the Certificates themselves.

The Second Circuit also upheld the district court’s siding  

with Dr. Carron on whether there was proof of market makers 

for the Certificates:

“Although [plaintiffs’ expert] attested that both 
underwriters and non-underwriters made a market in 
the Certificates, according to [Dr.] Carron, the limited 
trading data on which her conclusion was based did not 
indicate that the firms actually furnished bids or quotes 
on request, or were ready, willing, and able to effect 
transactions in the Certificates.”

The Court’s decision may be significant as it relates to future 

subprime litigation.



Expert Involved
Dr. Carron became President of NERA in January 2006. He 

formerly chaired the firm’s Securities and Finance Practice. He 

specializes in securities and financial economics, focusing on 

fixed income instruments, derivatives, and risk management. 

He has worked extensively on matters involving subprime 

securities. He has been qualified at arbitration hearings and 

at trial as an expert in financial economics, securities markets, 

industry customs and practices, suitability of investment 

recommendations, prudence under the ERISA standard, and 

calculation of damages.

Prior to joining NERA, Dr. Carron was Director– Global Risk 

Management at CS First Boston, where he was responsible for 

the oversight of risk exposure for his firm’s trading activities 

in mortgage- and asset-backed securities, residential and 

consumer loans, and real estate. He also directed fixed income 

research for global bonds, emerging markets, and currencies 

for two years, while based in London.

About NERA
NERA Economic Consulting (www.nera.com) is a global 

firm of experts dedicated to applying economic, finance, 

and quantitative principles to complex business and legal 

challenges. For over half a century, NERA’s economists have 

been creating strategies, studies, reports, expert testimony, 

and policy recommendations for government authorities and 

the world’s leading law firms and corporations. We bring 

academic rigor, objectivity, and real world industry experience 

to bear on issues arising from competition, regulation, public 

policy, strategy, finance, and litigation.

NERA’s clients value our ability to apply and communicate 

state-of-the-art approaches clearly and convincingly, our 

commitment to deliver unbiased findings, and our reputation 

for quality and independence. Our clients rely on the integrity 

and skills of our unparalleled team of economists and other 

experts backed by the resources and reliability of one of the 

world’s largest economic consultancies. With its main office in 

New York City, NERA serves clients from more than 25 offices 

across North America, Europe, and Asia Pacific. 
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