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Average Payments per Resolved Claim Remained High
Snapshot of Recent Trends in Asbestos Litigation: 2013 Update
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Each year, we conduct an annual review of asbestos-related liabilities reported in companies’

SEC filings. This information can assist companies in benchmarking their own data against trends
observed for other defendants, which can help to forecast asbestos-related liabilities. Analyzing
the 2012 data, we find that the asbestos liabilities of solvent firms were relatively unchanged

in 2012 compared to 2011. On average, we observe no increasing trend in either total liability
spending or pending claims against solvent defendants.

In last year’s update, we reported that average dollars per resolved claim had increased
dramatically, rising 75% relative to the average cost of a resolved claim in 2010. But we
attributed the increase to a changing disease mix of the resolved claims, rather than an increase
in firms’ asbestos liabilities. Total 2011 indemnity payments rose by a much smaller fraction than
the increase in average payments per resolved claim, while the number of claims resolved in
2011 had declined compared with the prior year.

The results observed over the past year are consistent with our conclusions from the 2011
data, indicating a sustained shift in the disease mix rather than a worsening of firms’ total
liabilities. In 2012, average dollars per resolved claim continued to remain high, but the higher
average settlement costs have not led to higher total settlement payments or increased filings.
Specifically, we observed that:

» Total indemnity payments dropped 10%, on average, even though average dollars per
resolved claim were similar to 2011 levels;

» Although defense spending rose on average, historically payments have been variable and
the recent increase was within this historical variability;

» Counts of pending claims continued to decline; and

* New filings were essentially flat.

Insight in Economics”



Reserves have also remained at levels established since approximately 2004. Thus, on average
for firms, asbestos-related liabilities remain largely unchanged over the past year.

Methodology

Using publicly available data, we analyzed trends in asbestos-related liabilities of more than 150
companies. This study represents our fifth annual assessment of these data, and extends our
analysis one year to include 2012.

To analyze these trends, we compiled data from over 150 asbestos defendants’ Form 10-K filings
with the SEC, from 2001 through 2012. We tracked five key metrics?:

» Total indemnity paid: the aggregate amount a company pays to resolve claims each year

» Total defense paid: the aggregate amount a company pays in legal fees and expenses
each year

*  Number of claims resolved: how many claims a company closes each year either by settling or
obtaining dismissals

« Average settlement paid per resolved claim: the total indemnity paid divided by the number of
claims closed each year

* Percent of claims dismissed: the fraction of claims a company closes without payment
* Annual filings: the number of new claims a company receives each year

In addition, for those firms reporting asbestos-related reserves, we also tracked the average
reserve amount.

Average Dollars per Resolved Claim Remained at 2011 Levels,
Approximately 75% Higher than in 2010

» Average dollars per resolved claim were essentially constant in 2012 (declining only slightly
from 2011 levels), after having increased 75% between 2010 and 2011.

* Average dollars paid per resolved claim remain almost three times the level observed in 2001
and two times the 2004 peak.

www.nera.com 2



Figure 1. Average Dollars Per Resolved Asbestos Claim
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As we noted in our 2011 report, without information on average settlements per disease, the
public filings cannot tell us definitively:

— whether there has been upward pressure on individual settlements (i.e., whether
settlements within each disease category were higher than in prior years), or

— whether there has been a shift in the disease mix of claims resolved (i.e., if the claims
resolved were comprised of a greater mix of malignant diseases than in prior years).

Either circumstance would drive up the average cost of claims, but would have different
implications for individual claims.

Our hypothesis that the recent increase in average resolution values represents a shift
in the disease mix is supported by other information, including the experience of
individual defendants.

— One company, Honeywell, reported the disease mix of its pending claims and average
settlement values for both malignant and non-malignant claims. From these data, we
observe a shift in pending claims toward malignant filings, but no increase in average
settlement values paid to either group of claims.

- In 2008, only 11% of pending claims were malignant claims. By 2012, the percent of
active malignant claims more than doubled, with 23% of the pending claims alleging a
malignant disease.

- In 2011 and 2012, average settlement values per resolved claim were almost 30%
higher than in 2008. Yet, average dollars per malignant and non-malignant claims fell
over this period. Malignant values were approximately 25% lower in 2011 and 2012
than in 2008, while non-malignant values were 7% to 33% lower.
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— Three other companies reported the disease mix of their pending claims, but did not
report average settlement values paid by disease. In each case, the disease mix shifted
toward more malignant filings in 2012.

— This shift in the disease mix is also consistent with the experience of a number of
defendants for which we have reviewed their individual data.

Total Indemnity Payments Fell 10% in 2012

* In 2012, total indemnity payments fell 10% below 2011 levels. Total paymentsin 2012 were
two times 2001 levels—in line with averages over the 2005 through 2010 period.

*  From 2005 through 2010, total indemnity payments ranged between 1.5 and 2.0 times 2001
levels, without any upward or downward trend, moving on average 17% each year.

Figure2. Total Indemnity Payments per Defendant
Indexed to 2001
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Defense Costs Peaked in 2012

» Defense costs, on average, increased 12% in 2012, reaching a peak of over four times
2001 levels.

»  From 2001-2003, defense cost spending rose sharply, up to a peak in 2003. But since that
time, average defense spending has been variable from year to year, with costs rising or
falling on average 11% each year, and ranging from approximately 3.0 to 4.0 times 2001
levels. The 2012 peak is only slightly higher than the previous peak in 2003.
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Figure 3. Average Dollars Spent on Legal Costs to Resolved Asbestos Claims

Index

Indexed to 2001

4.5
4.0
3.5
3.0
2.5

2.0

1.0

0.5

0.0
2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

The ratio of defense to indemnity payments has also been variable. For the firms reporting
both defense and indemnity payments, the average defense-to-indemnity ratio ranged from
1.5t0 3.0 over the 2005 to 2012 period, without any upward or downward trend. Half of the
companies reporting defense and indemnity payments in 2012 had defense/indemnity ratios
of less than 1.0.

The Average Number of Resolved Claims Remained Flat in 2012

The average number of claims resolved in 2012 was essentially flat compared with resolutions
in 2011, when the average number of resolutions reached the lowest level since 2001.

Figure4. Average Number of Resolved Asbestos Claims
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All claims are not typically resolved in the year filed. Therefore, the claims resolved in 2012
reflect claims filed in years leading up to the resolution date. As we noted in previous updates,
filings began dropping mid-decade. The current pace of resolutions likely reflects the lower
levels of filings during the second half of the decade.

Dismissal Rates Have Increased in 2012

Dismissal rates increased 17%, on average, in 2012, after steadily dropping over the prior
three years.

The current rates are approximately two and a half times as high as rates in 2001, and only
slightly below the 2008 peak in average dismissal rates.

Figure5. Average Asbestos Dismissal Rates
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In our previous updates, we noted that the increase in dismissal rates through much of the
decade coincided with changes in the litigation environment, e.qg., tort reforms/increased
scrutiny for non-malignant claims by the courts and bankruptcy trusts, which reduced the
likelihood that non-malignant claims would be paid. As such, the increasing dismissal rates
observed through 2008 were likely driven by the dismissal of non-malignant claims.

The recent declines in dismissal rates likely stemmed from a mix of resolutions that was more
heavily weighted toward malignant filings (which have been less affected by tort reforms),

as companies no longer have such large backlogs of non-malignant claims. As evidence that
backlogs have been declining, the average number of claims pending peaked in 2003/2004
and has been falling since then, continuing to decline over the past year.

While the results this past year have ended the recent trend of declining dismissal rates, it
is too soon to tell whether the increased 2012 average dismissal rate is an anomaly or an
indicator of future trends.
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Average Claim Filings Have Stabilized at 20% of 2001 Filings

» Since 2007, filings have been fairly stable, hovering around 20% of the 2001 level. Filings
continued at this level in 2012.

Figure 6. Average Number of Asbestos Claim Filings
Indexed to 2001
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* Aswe have discussed in our previous studies, the mid-decade drop in filings followed the
enactment of legislative and judicial tort reforms in multiple jurisdictions and the tightening of
medical documentation requirements by several asbestos trusts.

— Most companies included in this report did not report malignant versus non-malignant
filings in their 10-Ks, but given the changes in the litigation environment, the drop in
filings likely represents a drop in non-malignant filings.

— Moreover, as noted above, a few companies did report the disease mix of their pending
claims. For these defendants, the mix of claims has been shifting toward more malignant
diseases recently.

— Anecdotally, in our review of detailed claims data for a number of defendants, we have
observed a decline in non-malignant filings since the early-decade highs.
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Reserve Levels Declined Slightly in 2012, Continuing the
Pattern Observed since 2004

* In 2012, average reserves declined 4%, dropping slightly below levels observed in 2011, as
54% of companies decreased their reserve.

* Aswe noted in last year’s update, reserve levels plateaued after large increases at the start of
the decade. From 2004 through 2011, reserve levels remained fairly stable at approximately
three times the 2001 levels. The recent decline places reserves only slightly below this range.?

Figure 7. Average Asbestos Reserves
Indexed to 2001
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Summary of Trends Through 2012

» Average dollars per resolved claim remained essentially at 2011 levels, which were
approximately 75% higher than in 2010. Similar to last year, and as we discussed in our 2011
update, this increase does not appear to indicate a worsening of the litigation environment
for companies. Instead, it is consistent with a change in the disease mix of the resolved claims
towards malignancies.

» Although average settlement values per resolved claim remain high, the increase in average
resolution values is not correlated with any corresponding increase in total filings or
aggregate settlements.

— Filings have been essentially flat since 2007, and that trend continued in 2012.

— Average aggregate settlement dollars declined in 2012.
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» Overall, the litigation continues to remain stable for defendants—pending claims are
continuing to decline, filings remain constant and aggregate costs have stayed steady. Two
indicators for which we observe some change are 1) an increase in average dismissal rates,
reversing a three-year trend of declining rates, and 2) an increase in average defense costs.
But it is too soon to assess whether these changes represent an anomaly or a new trend.
Defense costs in particular have been variable historically, and the current increase is within
the range of historical variability.

» Apparent trends in these metrics can shift from year to year. And company-specific factors
may cause the experience of an individual defendant to differ from the average experience
of other defendants. When analyzing industry data or a company’s own data for a forecast of
asbestos-related liabilities (whether for purposes of reserves, acquisitions, or sizing a trust), it
is important to delve behind the numbers to assess any underlying trends.

Notes

The authors would like to thank Wendy Magoronga, Hao Tang, and Ryan Tang for their research and Stephanie
Plancich for her comments and suggestions.

Data from the most recent Form 10-K were used whenever available. We included only data reported at the
individual claim level and for companies reporting at least two consecutive years in the period. The indexes shown
below represent an average of trends observed at the company level. Each chart may contain different companies,
depending on the data reported by each company, each year.

Data for prior years were updated if companies changed previously reported information. As a result, the graphs in
the current update may differ from those in the previous update over the earlier period.

The index includes companies reporting at least two years of reserve data, so any initial increase due to the year in
which a company first started reporting a reserve is excluded.
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About NERA

NERA Economic Consulting (wWww.nera.com) is a global firm of experts dedicated to applying
economic, finance, and quantitative principles to complex business and legal challenges. For
over half a century, NERA’s economists have been creating strategies, studies, reports, expert
testimony, and policy recommendations for government authorities and the world’s leading
law firms and corporations. We bring academic rigor, objectivity, and real world industry
experience to bear on issues arising from competition, regulation, public policy, strategy,
finance, and litigation.

NERA’s clients value our ability to apply and communicate state-of-the-art approaches clearly
and convincingly, our commitment to deliver unbiased findings, and our reputation for quality
and independence. Our clients rely on the integrity and skills of our unparalleled team of
economists and other experts backed by the resources and reliability of one of the world’s largest
economic consultancies. With its main office in New York City, NERA serves clients from more
than 20 offices across North America, Europe, and Asia Pacific.
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