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Why Daubert Makes Sense At Class Cert. Under Title VII 
 

Law360, New York (July 09, 2010) -- A circuit court 
split emerged this spring over whether the Daubert 
standard should apply to expert testimony at the 
class certification stage of civil litigation. 

This standard was designed to limit the introduction 
of junk science in the courtroom by setting 
guidelines for the requisite relevance and reliability 
of expert witness testimony and appointing trial 
judges to act as gatekeepers. 

The U.S. Court of Appeals for the Seventh Circuit, in 
American Honda Motor Co. Inc. v. Richard Allen et 
al., came down squarely in support of applying 
Daubert at the class certification stage. 

 

 
      Dr. Elizabeth Becker

The U.S. Court of Appeals for the Ninth Circuit, in 
Dukes v. Wal-Mart Stores Inc., although advocating a 
“rigorous standard” of review, fell short of relying on 
Daubert at the class certification stage. It gave the 
nod to the district court’s certification of a class of as 
many as 1.5 million women alleging employment 
discrimination. 

The resolution of this split in support of the 
application of Daubert may play an important role in 
ensuring the efficient allocation of judicial resources 
on alleged Title VII violations. 

Currently, approaches used by trial lawyers leave 
larger employers uniquely vulnerable to bet-the-
bank class actions relative to small and midsize 
employers — even in circumstances where women 
and minorities are treated better by these large 
employers. 
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Statistical evidence in support of class certification is frequently relied upon by district courts, despite arguments 
by defense counsel that excessive aggregation and omitted variables negate the reliability of the reported 
statistics. 

Application of Daubert to class questions could eliminate potential waste of judicial and litigant resources in 
situations where discrimination is alleged to exist on the basis of superficial analysis, but where a proper statistical 
analysis would show these results to be spurious. 

It would also be consistent with the heightened pleading standards under Twombly and Iqbal that require 
plausibility of claims if they are to survive dismissal. 

Plaintiffs counsel often uses a three-pronged approach in support of Title VII class certification: 

- Demonstration of a common employment policy or practice of decentralized, discretionary decision-making, and 
use of subjective criteria in hiring, pay, promotion or other employment decisions. 

- Expert testimony about academic studies showing that the exercise of discretion and use of subjective criteria 
can create a culture in which stereotypes and bias may adversely influence decisions about women or minorities, 
even unbeknownst to the decision-makers. 

- Expert testimony showing that women or minorities are statistically adversely affected, on average, by those 
decisions. Plaintiffs assert that this approach proves the commonality and typicality of their adverse employment 
experiences. Consistent application of the Daubert standard to this type of evidence could undermine many 
potential claims, particularly against large employers. 

Evidence for the first prong rarely comes from expert witnesses, and thus is unlikely to vary whether Daubert or a 
more amorphous standard is applied at the class stage in discrimination matters. 

Evidence for the second prong is often just a summary of academic sociologists’ research on circumstances that 
may lead decision-makers to rely on stereotypes, accompanied by a qualitative evaluation of whether the practices 
of the particular employer are sufficiently discretionary and subjective that reliance on stereotypes will inevitably 
emerge. 

The testimony may depend on a “judgment call” based on the expert’s experience, rather than an objective, 
verifiable empirical test. Such evidence may be susceptible to exclusion since a qualitative evaluation makes it 
difficult to meet the requirements to rely on “sufficient facts or data” and to apply “principles and methods reliably 
to the facts of the case.” 

Proof is usually left for the third prong — expert statistical analyses of the employer’s human resources data 
allegedly showing significant adverse outcomes, on average, for women or minorities. 

Typically, plaintiffs’ experts will present analyses at an aggregate level with parsimonious inclusion of explanatory 
factors. 

Defendants’ experts often challenge the aggregation and the exclusion of purportedly relevant factors. 

Many courts have found that such disputes go to the weight of the competing analyses, rather than their 
admissibility. However, excessively aggregated and simplistic analyses could be challenged on admissibility at the 
class stage under Daubert for a number of reasons. 
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Average disparities, even if statistically significant, simply are not probative of commonality or typicality. Thus, the 
typical plaintiff aggregate analysis is not one which would meet the Daubert standard, as no statistician would 
bless a methodology that assumed the average necessarily held for each part of the whole. 

Statistically, an average disparity may emerge either from a shared disparity, near the average, afflicting many 
women or minorities, or from a larger disparity afflicting very few. 

Assuming that the average is representative of all class members is statistically flawed logic. 

Indeed, whether such representativeness exists is the very hypothesis that should be tested through the class 
certification process. 

An investigation of the variability around the average may lead to the conclusion that individualized factors other 
than discrimination explain the disparity or that, at most, a subclass should be defined. 

Assuming that the average is representative can also lead to remedies in which fairly, or even preferentially, 
treated women and minorities receive rewards at the expense of those truly harmed. 

Moreover, given a sufficiently large employee population, any disparity will be found to be statistically significant. 

For example, in the recently litigated Novartis gender discrimination matter, a pay disparity of only 1 percent was 
noted in support of class certification due to its statistical significance. 

Given the standard error of that disparity, a gap less than half as big would still have been significant and, 
presumably, still subject to class-wide remedy. This incongruity between practical and statistical significance is 
driven by the large number of employees in the aggregated analyses. 

In 15 years of practice, during which we have conducted dozens of proactive pay equity studies, we have rarely 
observed pay disparities smaller than 2 or 3 percent exhibiting statistical significance for more reasonably sized 
employee populations. 

Thus, large employers, merely because of their size, are held to a stricter standard of conduct than smaller 
employers for whom gender and race disparities may be more pronounced, but less likely to register as statistically 
significant. 

Statistical treatises outside the litigation realm routinely warn of the dangers of relying solely on statistical 
significance when analyzing very large data sets and recommend consideration of practical significance in such 
circumstances. 

Last, academic analysts routinely worry about omitted variables and their impact on reported results. It is well 
established that omission of variables from a model that are correlated with variables in the model will render 
hypothesis tests about the included variables biased and unreliable. 

Extensive academic research on gender and race differences in compensation includes a host of variables 
frequently omitted from models used in litigation. 

For example, we have documented in peer-reviewed, published research that by their mid-30s, men employed full 
time have accumulated 15 percent more hours worked over their careers than comparably aged full-time women. 
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Despite clear evidence of its bias in overstating women’s experience, it is not uncommon for age to be used — and 
accepted — by courts as a proxy for experience. 

Decisions about which factors to account for in statistical models submitted in support of class certification are not 
a “he says tom’a’to” but “she says tom’ah’to” exercise. Such decisions influence the reliability of the evidence, and 
hence should affect its admissibility under Daubert. 

Addressing these three issues is not mere “statistical dueling” in the courtroom, but accepted practice by 
economists and statisticians outside the world of expert testimony in employment litigation. 

That “real world” reference point is exactly the one that Daubert recommends for evaluation within the 
courtroom. Were such economic and statistical challenges available through uniform application of the Daubert 
standard at the class certification stage, many expert analyses offered in support of certification would fail to meet 
the bar. 

Application of this standard becomes even more critical with the emergence of proposed mega-classes that have 
the potential to subject large employers to a different standard of conduct than smaller employers. 

While all employers are obligated to meet U.S. Equal Employment Opportunity Commission requirements, the 
resources of the justice system will best be applied if its attention is not focused on employers simply because they 
are large. 

--By Dr. Elizabeth Becker (pictured) and Dr. Denise Martin, NERA Economic Consulting 

Dr. Denise Neumann Martin is a senior vice president and chairwoman of NERA Economic Consulting's employment 
and labor practice. Dr. Elizabeth Becker is a senior vice president in NERA's employment and labor practice. 

The opinions expressed are those of the authors and do not necessarily reflect the views of the firm, its clients or 
Portfolio Media, publisher of Law360. 
 

 


